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ROGER B. TANEY. 


By Epwarp S. TANEy. 


OGER BROOKE TANEY, the fifth 


Chief Justice of the Supreme Court | 


of the United States, was a lineal descendant 
on his mother’s side of Robert Brooke, who 
arrived from England in Maryland the 29th 
day of June, 1650. He was soon after ap- 


pointed, by Lord Baltimore, Commander of | 


and was chosen by the 
Commissioners, appointed by Cromwell, 
Governor of Maryland. His forefathers on 
his father’s side were among the early emi- 
grants to Maryland, and owned and lived on 
the estate where the Chief-Justice was born, 
for many generations. 

His father, Michael Taney, owing to the 
disabilities attached to Roman Catholics at 
that period, was sent to France to be edu- 
cated at the noted Jesuit College at St. 
Omer. Soon after his return to America 
he married Monica Brooke, daughter of 
Roger Brooke, whose plantation adjoined 
Michael Taney’s, the two houses being nearly 
opposite, on the banks of the Pautuxent 
River. The third child and second son of 
this marriage, Roger Brooke Taney, was 
born March 17th,-1777. His first teacher 
was a “ queer” man who only pretended to 
instruct his scholars in the rudiments; his 
only books were a Bible and Dilworth’s spell- 
ing book. He was next sent to a gram- 


Charles County, 


mar school kept by an eccentric Scotch- | 
| he was so badly frightened, that his knees 
| trembled so much when he arose to address 


man, who imagined he could walk on water, 
that he was a disembodied spirit. He had 
the reputation of being a classical scholar. 
About three months after the opening of 
school he finally drowned himself whilst at- 
tempting to walk across the river. After a 








| 
| 
| 
| 
} 
| 


short time spent with a private tutor at 
home, he was sent to Dickinson College, at 
Carlisle, Pa., in the spring of 1792. It was 
no small undertaking for a boy of fifteen, in 


| that day, to get from the lower part of Cal- 


vert County to Carlisle; embarking on board 
a schooner, which, owing to unfavorable 


| winds, did not reach Baltimore for a week; 


and as there was no regular stage line be- 
tween Baltimore and Carlisle, he and his two 
young friends were obliged to stop at an inn 
until they could find a wagon returning to 
Carlisle, that would take their trunks and 
allow them to ride occasionally. In this 
way the journey occupied two weeks. 

At college he made rapid progress and 


| was soon noted for application and thor- 


oughness in every branch of his studies. 

He graduated with the highest honors of 
his class in 1795, and was chosen by his 
classmates to deliver the valedictory. After 
returning home he spent the ensuing winter 
in leisure, hunting foxes with his father, fish- . 
ing, shooting ducks with his brothers, and 
in similar sports. 

Im the spring of 1790 he went to Anna- 
polis to study law with Jeremiah T. Chase, 
one of the judges of the General Court of 
Maryland, and was admitted to the Bar in 
1799. His first case was tried in the May- 
or’s Court at Annapolis. He used to say 


the Court that he was obliged to press them 


| against the desk for support. 


Mr. Taney’s temperament was morbidly 
sensitive and very painful to him. After 
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much effort he succeeded in gaining the 
mastery over this feeling to a great extent. 
Naturally quick of temper, he was always on 
the alert to keep it under subjection and to 
keep his mind calm and free from prejudice. 
He was the kindest of men, at all times, to 
every one, young and old, white or black. 
Poor and struggling young lawyers always 


found in him a kind friend, never too busy | 
to advise and assist them in their efforts to | 


rise in their profession. 


In 1799 he was elected to the Legislature, | 
and although a very young man, took a prom- | 


inent part in all of the most important de- 
bates. 
Mr. Taney’s tastes were simple. 


were a never-failing source of pleasure to 
him during the whole of his long life. 

In 1801 Mr. Taney removed to Frederick 
City, and made his first speech in the March 
term of Court. He soon showed marked 
ability and rose rapidly into prominence. 


Here he spent much time in the study of | 
| tion, was of such a character as wot to recog- 


ancient history and letters. 


The notes which he took at Dickinson, on | 
moral philosophy, the dead languages and | 
classical education, the character of the prin- | 


cipal classic authors, beginning with Homer 
and ending with Seneca, covering 360 closely 
written pages, those on criticism and logic, 
483 pages, were now to bear good fruit. On 
these solid foundations he built his future 
vreatness. 

Five years after his removal to Frederick 
his practice was becoming quite lucrative, 
and he was enabled to marry his first love, 


Miss Ellen Key, a sister of Francis Scott 


Key, author of the “* Star-Spangled Banner.” 
During his residence in Frederick he held 
many offices of trust from her people. In 
1816 he was elected to the State Senate, 


serving with marked ability throughout his 
In 1811, General Wil- | 
commander-in-chief of the | 


term of five years. 
kinson, then 
United States Army, was tried at Frederick, 
for supposed complicity with Aaron Burr. 





He was | 
very fond of rural life; the fields and flowers | 


Gen. Wilkinson selected Mr. Taney to de- 
fend him. Mr. Taney threw every energy 
of his mind into the case, and after several 
months of hard work, and opposed by 
Walter Jones of Washington, one of the 
ablest lawyers of his time, had the satisfac- 
tion of seeing General Wilkinson acquitted, 
and his sword restored to him. Mr. Taney’s 
defence of one Gruber, a Methodist minister 
from Pennsylvania, who came over to Mary- 
land and preached an incendiary sermon to 
several hundred slaves, throws light on his 
whole after-life, and shows how wrong the 
opinions in regard to his views on the ques- 
tion have been. In many other cases he 
gave his services unasked in defence of crim- 
inal slaves and abolitionists, always without 
pecuniary compensation. 

The Chief-Justice has been so often mali- 
ciously misquoted in the Dred Scott case, 
that I cannot refrain from here giving the 
exact words. .I/r. 
‘that the /egis/ation of every civilised country, 
at the time of the formation of our Constitu- 


Taney merely asserted 


nise that the negro had any rights that the 
white man was bound to respect.” It was 
not his decision, nor that of the Supreme 
Court. Mr. Taney in early life manumitted 
all the slaves he had inherited, and the old 
ones were pensioners on his bounty as long 
as they lived. 

In 1860 Mr. Taney had some large-sized 
photagraphs of himself taken; two of these 
he ordered to be put into gilt frames, one 
for his old negro servant-woman, and one 
for his old negro At the 
bottom of one picture was written, ‘‘ To 
Martha Hill, as a mark of my esteem, R. B. 
Taney, February 14th, 1860, Washington ;”’ 
on the other, ‘*To Madison Franklin, as a 
mark of my esteem, R. B. Taney, February 
14th, 1860.” 

Mr. Taney’s reputation for skill and pru- 
dence in handling the law had so extended, 
that he argued cases before the Court of 
Appeals from every county in the State. It 


man-servant. 
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his ability soon placed him at the head of 
the Monumental City Bar. In 1827 Mr. 
Taney was appointed Attorney-General of 
Maryland, the only office he ever expressed 
any desire to hold. 

General Jackson, soon after his election 
to the Presidency, in consultation with his 
friends, was told by one of them, “ Roger 
B. Taney, now leader of the Maryland Bar, 
is suited for Attorney-General.” Although 
personally unacquainted, General Jackson 
knew that Mr. Taney was a man firm of 
purpose, and strongly in sympathy with his 


to him, insisting upon his acceptance, as it 
would be a great gratification not only to 
General Jackson, but to his many friends. 
Mr. Taney’s services in supporting the 
President’s measures proved that he was a 
man after his own heart. General Jackson 
had determined to remove the Government 
deposits from the United States Bank. 
Mr. Duane, Secretary of the Treasury, who 
at the last moment withdrew his support 
from the President, was dismissed, and Mr. 
Taney appointed in his place. Mr. Taney’s 
knowledge of finance and 
thorough, his judgment sound, and _ his 
principles incorruptible. Mr. Taney’s opin- 
ion was that the United States Bank had 
become, in the hands of a few unscrupulous | 
men, a political machine. The deposits | 
were removed by Mr. Taney on the Ist of 
October, 1833. The Senate called upon the 
Secretary for a report of the financial condi- 
tion of the Treasury, hoping to show that | 
the Government would be without sufficient | 
revenue, and that the President would be | 
compelled to restore the deposits, and con- | 
tinue the bank. Mr. Taney’s report was a | 
crushing defeat for the Senate, as it showed | 
an increased revenue in every branch of the 


| 
has been said that in conducting a cause | Government; vindicating his administration 


before a court and jury he had few equals. | 
On his removal to Baltimore, where there | 
were many well known and brilliant lawyers, | 
| 


of the Treasury Department. 

Upon his retirement by the Senate he 
was congratulated by the friends of the 
President all over the country. Baltimore 
gave hima grand ovation: a barouche drawn 
by four white horses and escorted by a 
troop of several hundred horsemen conveyed 
him to his home. A dinner was given him 
a few days later, to which Martin Van Buren 
asked the favor of sending the following sen- 
timent: ‘““R. B. Taney,— He has, in his 
last, best, brilliant official career, passed 
through the severest ordeal to which a pub- 


| lic officer can be subjected, and he has come 


out of it with imperishable claims upon the 


| favor and confidence of his country.” 
views. Mr. Francis Scott Key, knowing Mr. | 
Taney’s great aversion to political life, wrote 


Public dinners were everywhere tendered 
him. Primary meetings were held over the 


| whole country at which resolutions were 





banking was | 


passed endorsing his wise policy. In Janu- 
ary, 1836, he was invited to a dinner given 
in Cincinnati to celebrate the expiration of 
the United States Bank charter. 

So nice was Mr. Taney’s sense of honor 
that he refused, while Secretary of the Treas- 
ury, to accept two small boxes of fine cigars, 
sent to him by some unknown friend, and 
retained them unopened until he learned 
that they had been sent by a gentleman in 
the New York Custom-House, to whom, ina 
letter of thanks for his kind intentions, Mr. 
Taney enclosed the price of the cigars. He 
had made it a rule of his life that a public 


officer should accept no present, however 


trifling. 
On the death of Chief-Justice Marshall in 
1835, President Jackson, entertaining the 


| highest opinion of Mr. Taney’s great ability, 


nominated him to fill the vacancy, and al- 
though violently opposed by Clay and Web- 
ster, the Senate ratified the nomination by a 
majority of fourteen. Mr. Taney’s reputa- 
tion as a great judge soon reversed the 
feelings of his old political enemies; they 
were now his greatest admirers. Mr. Clay, 
in the presence of Mr. Reverdy Johnson, 
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made a personal apology for his remarks in 
the Senate, upon his nomination as Secretary 
of the Treasury, and was ever after one of 
his warmest friends, and Mr. Webster too, 
by the many instances in which he sought 
Mr. Taney’s advice on state matters, showed 
his appreciation of his great ability. 

Mr. Taney presided as Chief-Justice of 


the Supreme Court for twenty-eight years. | 


To the end his mental powers exhibited no 
infirmity. His memory, clear and vigorous, 
shone out to the last, with a force that 
seemed to defy decay. At the advanced age 





most complicated case with every important 
detail of names and dates with extraordinary 
clearness and skill. His recollection of prin- 
ciples of law and of the decisions of the 
Court was as ready as his memory of facts. 
The Chief-Justice was a constant reader to 
the end of his life. Macaulay and Shakes- 
peare were favorite authors. Newspapers of 
every political cast were daily read. On the 
12th of October, 1864, in the eighty-eighth 
year of his age, he departed this life. At his 
own request he was buried by the side of his 
mother in the little graveyard attached to 


of eighty-seven years, he could state the | the Novitiate in Frederick, Maryland. 


LEGAL REMINISCENCES. 


By L. E. 


CHITTENDEN. 
X 


THE CAUSES OF THE DECREASE IN THE VOLUME OF LEGAL BUSINESS. 


HE number of lawyers increases, and | 

the volume of legal business dimin- 
ishes every year. It may be that the law- 
yers are themselves responsible for this 
disagreeable state of things, and they are 
certainly interested in finding a remedy for 
It is claimed that the bar 
has made litigation so expensive that clients | 


it, if one exists. 
can no longer afford it. It is an unquestion- | 
able fact that the formation of corporations | 
to guarantee the title to real estate, to insure 
and | 
others against suits for damages and for 


railroad companies, manufacturers 
other purposes, has deprived lawyers of | 
some of their best sources of income, and 
that if there is any way of making up the 
deficiency the lawyers are deeply interested 
in discovering the way, and giving it a prac- 





tical application. 

Is it true that litigation is more expen- 
sive than it formerly was? If it is, what has 
These questions in- 
be 


caused the increase? 
volve historical 
found interesting. 

The convictions of the fathers of New 
England of the necessity of a government 


enquiries which will 





of the people to be established upon the 


most economical principles were very 

They appear in all their experi- 
ments in self-government. The early his- 
tory of Vermont furnishes an example of 
these economical ideas which is worthy of 


strong. 


| attention. 


The early settlers of that state were in- 
volved in a controversy with influential New 
Yorkers over the validity of the New Hamp- 
shire grants. New York was one of the larg- 


| est of the original thirteen states or colonies ; 


influential enough to exclude Vermont from 
recognition by the others, and, after it was 
formed, from the Federal 
Union. This controversy was agreed to be 
suspended when the Revolution came, and 
the Vermonters fought by the side of New 
York in the war which followed. But all 


admission into 


' the settlers recognized the necessity of a 


local government, and without any delay 
they set about making one for themselves. 
By a spontaneous movement, the towns 
elected delegates to a convention to form a 
constitution, which met, and after several 
adjournments convened again at Windsor on 
the second of July, 1777. The draft of a 
constitution had been amended and improved, 








and was ready to be voted upon, when an | 


express came which summoned the mem- 
bers to defend their homes against the in- 
vasion of Burgoyne. There was no time to 
lose, the British-Hessian-Indian army was 
at their doors. The motion to adjourn was 
put and carried, when a sudden thunder 
storm caused a slight delay. Parson Hut- 
chinson, who had opened the convention 
with a sermon, declared that the Almighty 
had sent the storm to delay them while 
they adopted the constitution. The con- 
vention was reorganized, and in the old hall 
at Windsor, on the second of July, 1777, 
with an oratorio. of the rolling thunder, the 
first constitution creating the independent 
State of Vermont was adopted. A member 
had it printed in Hartford, Conn., and with- 
out submission to the people or further cer- 
emony the state was organized and main- 


tained under it by annual elections until | 
two assistants. 


1791, when upon the equal terms for which 
she had always contended Vermont was ad- 
mitted into the Union. 

We shall never know who was the real 
author of that instrument, but we do know 


that it was the first to prohibit slavery, and | 
| these salaries were increased to $1500 each. 


that to secure the kind of government which 
Lincoln hoped might be perpetual, no bet- 
ter was ever formed. It was the work of 
men who could scarcely write a grammatical 
sentence, yet it comprised some very sound 
principles of political economy. It declares 
a most excellent rule for the adjustment of 
salaries: ‘ They should not be so large as 
to tempt the citizen from the pursuits of 
private life; but those who serve the public 
at the expense of their private business 
ought to be fairly compensated. Neverthe- 
less, when the salary of an office is so large 
as to cause many to seek after it, the salary 
ought to be reduced by the Legislature.” 

In other words, the incumbent of a judi- 
cial or any other public office ought to be 
paid guantum meruit, and not according to 
any fanciful notions of its dignity or its im- 
portance. There was a very practical ap- 
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plication of this principle in the case of the 
first governor of Vermont. His salary was 
fixed at £300, then equal to $1000 per an- 
num. He was a plain man, he thought the 
salary was more than the people could then 
afford to pay, and recommended a change 
which would relieve them of the whole bur- 
den, a fee upon the grant of each township 
of land. These fees probably never in any 
year amounted to $500, but they satisfied 
the governor of that time. The next 
change of the governor’s salary was to $750, 
where it remained for half a century, until 
1857, when it was raised to $1000. In 
1884 it was made $1500, which is the 
amount now paid. 

One element in the cost of litigation is 
the number of the judges and their compen- 
sation. The payment of salaries to judges 
in Vermont began in 1804, when the Su- 
preme Court consisted of a chief judge and 
The chief received a salary 


of $1000, and each assistant $900. In 1826 


the salaries of the three were made $1050 
each. In 1839, the number of assistants 
having previously been increased to four, all 
the salaries were made $1375. In 1854 


They were afterwards gradually raised and 
more assistants added, until 1886, when the 
court consisted of a chief and six assistants, 
and the salaries were made $3000 each, 
with an additional allowance of $300 for 
traveling expenses. A judge of the Su- 
preme Court presides at two terms annually 
in each county for the trial of jury and 
other cases, civil and criminal, and there is 
one term zz danc annually in each county. 
It is the opinion of lawyers of the great- 
est experience that the greatest volume of 
business was done when the court com- 
prised a chief and four assistants, receiving 
salaries of $1050 and $1375. Land-titles 


| were then unsettled, actions of ejectment 


were numerous, there was a greater number of 
criminals, and defective highways and bridges 
caused many suits against towns. This also 
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was the era of able judges. Royce, Williams, 


the two Redfields and the brothers Pierpoint, | 


Poland and others were content with the 
salaries of $1375, and for judicial learning 
and all other qualities they were certainly 
not inferior to the judges of any court in 
the Union. And they earned their salaries. 
Their courts usually opened at nine o'clock 


in the morning, or at eight o’clock if there | 


was a large number of cases _ noted for trial. 
There was an adjournment from twelve 
to one o’clock for dinner, and the afternoon 
session continued until five o’clock, and was 
often protracted until nine o’clock in the 
evening, with a short adjournment for sup- 
per. 

There were no stenographers; judges 
and counsel wrote their own minutes of tes- 
timony, notes of objections to evidence and 
other memoranda of the trial, and yet it was 
seldom that a jury trial occupied more than 
one day. The defeated party in such a 
trial was not ruined, nor was it necessary 
that his fee should support his counsel for a 
fourth of the year. 

I think the things which chiefly contrib- 
uted to the brevity of jury trials were, first. 
the preparation of counsel. No good law- 
yer ever undertook a trial without prep- 


aration, unless he was retained so near to | 
its beginning that there was absolutely no | 


time. Consequently he tried no experi- 


ments with the judge, and imperiled his | 
| happened on the approach 


case with no doubtful points. Secondly, 
he offered 
think admissible, and objected to none, un- 
less he had considered the question of its 
admissibility. The senseless repetition of “I 
object,” “I object,” to every question of 
the opposing counsel, and of “I move to 
strike it 
witness, was seldom heard. Irritation was 
thus avoided, time was saved, and justice to 
the parties more certainly secured. 

On a recent visit to my native state I found 
the opinion universal, that there is not one 
half as much legal business there as there 





was forty years ago. A few visits to one of 
the courts, and a few conversations with my 
surviving contemporaries, left me in no doubt 
of the causes of its diminution. It is largely 
the fault of the Bar. It is true that the ex- 
emption by statute of towns and cities from 
liability for injuries caused by defects in 
highways and bridges has taken away one 
fruitful source of litigation. But the princi- 
pal cause is the fact that the increased time 
consumed in trial wears out the patience of 
the client, who swears in his wrath that if 
he is ever delivered from the cost and per- 
plexity of that one trial, he will never, never 
have another; or if his patience is inex- 
haustible or his sensibilities are not blunted 
by his long experience, his money is used 
up, and his resources destroyed by ex- 
penses, so that he has nothing left to be used 
in another litigation. If the lawyers will 
learn when xot to cross-examine a hostile 
witness, not to object to any question by 
way of experiment, and to apply their en- 
ergies to limiting the trial to the issues 


| really involved, they will find the time of 


their trials lessened, their income increased, 


| and their own comfort greatly promoted. 


The readers of the GREEN BAG may be 
as much entertained as I was by a practical 
illustration of the lengthening of a jury trial 
under the more recent system. A number 


_of persons had been injured and several 


no evidence which he did not | 


out!” to every answer of the | 


' 


killed by an accident on the railroad. It 
to a bridge 
crossing a river seventy feet below, where 
a broken rail derailed the train, and threw 
it into the gulf. Actions were commenced 
by the persons injured, charging negli- 
gence on the part of the railroad, and one 
came to trial. The trial occupied about six 
weeks, and ended in a disagreement of the 
jury. 

I asked an old lawyer how it was possible 
to consume so much time in the trial of the 
only issue which the pleadings ought to 
have presented, that of the defendants’ neg- 
ligence, which might have involved the sub- 
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rail ought to have been known to and re- 
paired by the defendants. He informed me 
that I was mistaken; that when the trial 
began it was expected that the only ques- 
tion of fact was whether or not the defen- 
dants had been guilty of actionable negli- 
gence, as. that was the only question 
presented by the pleadings. But the action 
was found to have raised two other questions 
which were complicated and difficult. One 
was, ‘“‘ Why did not Governor Smith ( presi- 
dent of the defendant corporation) go to 
the war?” The other, ‘“‘ Was not the plain- 
tiff or his father, or some of his near rela- 
tives, once convicted of, or charged with, or 
suspected of a violation of the Maine liquor 
law, of the sale of intoxicating liquor, wine, 
ale, or beer without license?” As the Gov- 
ernor excused himself for not going to the 
war, on the ground that, being governor at 
the time, he could serve the country more 
efficiently by staying at home, raising, 
equipping, and clothing regiments, and put- 
ting them into the field, than by shoulder- 
ing his musket and going to the war — and 
as many were of opinion that the Maine 
law was unconstitutional, and its violation 
consequently no crime, the enquiry took a 
wide range, and everybody could be called 
as a witness, so that the evidence could only 
be closed by the physical exhaustion of the 
court and counsel, or the financial exhaus- 
tion of the parties. The final result was a 
jury equally divided as to numbers, which 
settled nothing, and satisfied nobody. 

While this statement is an exaggeration, 
there is a foundation for it, or its sarcasm 
would not be so acceptable. It suggests an 
evil which does exist, in the reformation of 
which the Bar is chiefly interested. But 
reformations move slowly. I have not much 
faith in them. I know well that unless | 


; | 
ordinate question whether the defect in the 





something is done to stop the overcrowding 
of the legal profession, its high standard of 
virtue and morality will not be maintained. 
Lawyers will be driven by necessity to 
lower and more disreputable means of se- 
curing an income. 

There is a field which promises to the 
student much better rewards than the pro- 
fession of the law. It is the great and 
almost illimitable field of the physical sci- 
ences and mechanics. It has been opened 
within my recollection. My memory goes 
back to the time when there were no de- 
partments of mechanics or engineering in 
our universities, and a school of mines 
did not exist in the country. We have as 
yet scarcely entered upon this great field. 
And even now it is giving better means of 
subsistence and success to multitudes of 
young men than they could have found 
in any of the older professions. It is also 
the field in which the great discoveries and 
inventions of the future are to be made. 
Electricity is fast becoming the motive 
power of the world. Our hills and moun- 
tains teem with metals and minerals, to be 
mined and applied to use by cheaper and 
more economical methods. Scarcely a 
month passes in which chemistry does not 
announce some new and profitable discovery 
applicable to many departments of human 
industry, or new shields against the weapons 
of the great Destroyer. And this is not 
the half of the catalogue. While it is true 
that the strict practice of the law is less profit- 
able than formerly, the world cannot dis- 
pense with good lawyers, and no good law- 
yer who adds to his profession a thorough 
knowledge of any one subject of scientific 
research connected with any human indus- 
try or valuable to the preservation of hu- 
man life, will suffer for want of profitable 
employment. 








MORAL INSANITY AS A 


By FRANK B. 


N later times a species of mental disorder 
that has been a good deal discussed is 
one variously styled moral or emotional, or 
impulsive or paroxysmal insanity. It is also 


known among medical writers as lesion - 
| lect. 


the will. 

The peculiarity of this insanity is said to 
be that, while the mental perception is unim- 
paired, the mind is powerless to control the 
will; that, while its unhappy subject knows 
the right and desires to pursue it, some 
mysterious and uncontrollable impulse com- 





pels him to commit the wrong. 


tial and general. Instances of the former 


are kleptomania, or propensity to steal, py- 
romania, or propensity to destroy by fire, 


and homicidal mania. ‘‘ General moral ma- 
nia,” says Dean’s ‘‘ Medical Jurisprudence,” 
‘* consists in a general exaltation, perversion 
or derangement of function, of all the affec- 
tive or moral powers.” 

Those who have written, or, more cor- 
rectly speaking, some of those who have 
written upon this form of ‘ mental alienation 
or moral derangement,” unite in describing 
those who labor under it as “ persons of sin- 
gular, wayward, and eccentric character. 
Their antipathies are violent, and suddenly 
taken; their suspicions unjust and severe, 
and their propensities strong and eagerly 
indulged. They are generally proud, con- 
ceited, ostentatious, easily excited and ob- 
stinate in the maintaining of absurd opinions. 
The unhappy subject will generally be found 
to have experienced a great change in tem- 
per, disposition, and moral qualities, either 
sudden and dating from some reverse of 
fortune or loss of dear friends or relatives, 
or gradual and imperceptible, consisting in 
an exaltation or increase of peculiarities 
which were always natural or habitual. The 


This moral | 


mania, like intellectual, is of two kinds, par- | 
| tify, if called upon to do so, are apparently 
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moral maniac will rarely exhibit any signs 
of derangement in his conversation. He will 
often be regular, systematic and methodical 


| in all his business transactions, and to all 


appearance regular in the use of his intel- 
One man sees him in business trans- 
actions only, or converses with him when 
he is free from excitement, and he does not 
hesitate to pronounce him perfectly sane; 
another has an opportunity to witness some 
strange and unaccountable eccentricity of 
conduct, totally irreconcilable with the pos- 
session and exercise of a sound mind. The 
facts to which these two persons would tes- 


contradictory, and yet they are perfectly 


| consistent when the form of the malady is 


known. The conversation discloses intellec- 
tual mania, and the conduct moral mania.” 
Other authorities describe it as-‘‘a state in 
which the reason has lost its empire over 
the passions and the actions by which they 
are manifested to such a degree that the 
individual can neither repress the former 
nor abstain from the latter. It does not 
follow that he may not be in possession of 
his senses and even his usual intelligence ; 
since, in order to resist the impulses of the 
passions, it is not sufficient that the reason 
should impart its counsels; we must have 
the necessary power to obey them. The 
maniac may judge correctly of his actions 
without being in a condition to repress his 
passions, and to abstain from the acts of 
violence to which they impel him.” 

Whether this derangement of the moral 
faculties will exculpate a person who has 
committed a criminal act, is a question on 
which the most learned justices cannot agree. 
The following are some of the decisions of 
the American courts on the subject. 

One of the first cases, considering this 
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question in this country, was decided by the 
Supreme Court of Pennsylvania,‘ Justice 
Gibson, recognizing the existence of moral 
or homicidal insanity as “consisting of an 
irresistible inclination to kill, or to commit 
some other particular offense,” adds: ‘“‘ There 
may be an unseen ligament pressing on the 
mind, drawing it to consequences which it 
sees but cannot avoid, and placing it under 
a coercion, which, while its results are clearly 
perceived, is incapable of resistance.” He 
adds further: ‘The doctrine which acknowl- 
edges this mania is dangerous in its rela- 
tions, and can be recognized only in the 
clearest cases.” In a case in Kentucky,? in 
the year A.D. 1863, the court recognized 
the defense of moral insanity in criminal 
cases, but’says, “This ground of defense is 
so peculiarly liable to abuse, to guard against 
which the utmost care and circumspection 
are required, on the part of the Court, in 
presenting to the jury the legal principles 
relating to it.” 

In the year A.D. 1870, in a most interest- 
ing case in New Hampshire,’ it was held to 
be a question of fact for the jury to deter- 
mine, ‘‘ whether there was such a mental 
disease as dipsomania” (which is an irre- 
sistible craving for alcoholic liquors). In 
this case is the learned opinion of Mr. Jus- 
tice Doe, which is one of the most instruc- 
tive discussions on the law of insanity which 
can be found in legal literature. The court 
of Connecticut, in the year A.D. 1876,4 said, 
regarding the subject of moral insanity: 
“It is not our purpose either to ignore or 
recognize this form of insanity as an excuse 
for crime. The question is not whether an 
act committed under its influence is crimi- 
nal, whether the actor should be punished, 
or be exempt from punishment, but whether 
he is a proper subject of capital punishment. 
If it be conceded that one afflicted with it 


1 Commonwealth v. Mosler, 4 Barr. 264. 
2 Scott v. Commonwealth, 4 Metc. 227. 
3 State v. Pike, 49 N. H. 399. 

* Anderson v. State, 43 Conn. 514. 
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never loses the power to distinguish between 
right and wrong, and is at all times master 
of himself, and may control his actions, still 
his mind may be enfeebled, and the power 
of his will readily yield to the influence of 
temptation or provocation without that wil- 
ful, deliberate, and premeditated malice 
which is essential to constitute murder in 
the first degree. The jury, therefore, ought 
to consider moral mania, if satisfied of its 
existence, in determining the degree of 
crime, and give it such weight as it is fairly 
entitled to under the circumstances.” The 
court of Mississippi, in the year 1870,' de- 
nies the doctrine, and the Court, by Justice 
Chalmers, says: ‘ The possibility of the 
existence of such a mental condition is too 
doubtful, the theory is too problematical 
and too incapable of a practical solution, to 
afford a safe basis of legal adjudication. It 
may serve as a metaphysical or psychologi- 
cal problem to interest and amuse the specu- 
lative philosopher, but it must be discarded 
by the jurist and the law-giver in the prac- 
tical affairs of life.” This Court further 
holds “that insanity, to excuse crime, must 
be such as to destroy the power of distin- 
guishing between right and wrong.” 

In Alabama, in 1879,” it was decided by 
the Court that the doctrine of moral insanity, 
or irresistible impulse, coexisting with men- 
tal sanity, has no foundation in psychology 
nor support in law. Judge Stone, in writing 
the opinion of the Court, says: ‘“ There is a 
species of mental disorder, a good deal dis- 
cussed in modern treatises, sometimes called 
‘irresistible impulse,’ ‘moral insanity,’ and 
perhaps by some other names. If by these 
terms it is meant to affirm that a morbid 
state ‘of the affections or passions, or an un- 
settling of the moral system, the mental 
faculties remaining meanwhile in a normal, 
sound condition, excuses acts otherwise 
criminal, we are not inclined to assent to 
the proposition. The senses and mental 


t Cunningham vz. State, 56 Miss. 269 
? Boswell v. State, 63 Ala. 307. 
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powers remaining unimpaired, that which is 
sometimes called ‘moral’ or ‘emotional 
insanity’ savors too much of a seared con- 
science or atrocious wickedness, to be enter- 
tained as a legal defense.” 
further, of that clause in the decision of 
Chief-Justice Gibson (the first case men- 
tioned in this article), that ‘there may be 
an unseen ligament pressing on his mind, 
drawing it to consequences which it sees but 
cannot avoid, and placing it under a coer- 
cion, which, while its results are clearly 
perceived, is incapable of resistance :” “‘ With 
all respect for the great jurist who uttered 
this language, we submit if this is not almost 
or quite the synonym of that highest evi- 
dence of murderous intent known to the 
common law —a heart totally depraved and 
fatally bent on mischief.” In Texas, in 
1881,' kleptomania was recognized as a de- 
fense in a case of larceny. In California, in 
1882,? the Court held that an irresistible 
impulse to commit a criminal act does not 
absolve the actor, if at the time and in re- 
spect to the act he had the power to distin- 
guish between right and wrong. The same 
was held to be the law in Texas, A.D. 1886.3 
Justice White, in writing the opinion of the 
Court in this case, relies on and quotes from 
the case decided in Alabama in 1879,* and 
decides that “ moral insanity has no support, 
either in psychology or law.” 

The next year, A.D. 1887,5 the Court of 
Alabama declares incorrect their former de- 


The Green Bag. 


And he says, | 





| 
| 
| 
| 
| 


cision, and decides that “ one who by reason | 


of mental disease has lost the power of will | 


to control his actions and choose between 


right and wrong, is not responsible to the | 


criminal law for an act which is solely the 
product of such disease, although he may 
know right from wrong.” In this case, Jus- 
tice Somerville, who wrote the opinion of 


* Looney v. State, 10 Tex. Ct. App. 
* People v. Hoin, 62 Cal. 120. 

3 Leache v. State, 22, Tex. Ct. App. 
+ See p. 369. 

5 Parson v. State, 81 Ala. 357. 
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| promptings. 


the Court, comments on the case of Guiteau,' 
who was tried, sentenced, and executed for 
the assassination of James A. Garfield, then 
President of the United States, which oc- 
curred in July, 1881, in such a way as to 
indicate that he has doubts whether Guiteau’s 
delusions ought not to have exculpated him. 
Chief-Justice Stone wrote a dissenting opin- 
ion, in which he says: “ Impulse is emo- 
tional rather than intellectual. It is a sudden 
emotional influence brought to bear on the 
will as an intellectual faculty, and not the 
offspring of the reasoning faculties. It is 
rather the antithesis of a formed judgment. 
It differs from the cognitive or knowing 
faculty, and not infrequently so dominates 
the latter as to acquire for the time the 
mastery of the will. The will, the execu- 
tive faculty of the mind, cannot, with pro- 
priety, be said to be subverted or overturned. 
To be subverted or overturned, is to cease 
to have purpose —to cease to act; for with- 
out the function of the will there can be no 
physical action. The will retains all its 
power, but for the time ceases to act in 
harmony with the knowledge-possessing fac- 
ulty. It is perverted, but not subverted. 
When the will is perverted by a disease of 
the brain or intellectual faculties, then any 
act caused thereby is blameless in the sight 
of the law. On the other hand, if there be 
no disease of the intellectual faculties, and 
the act done, though by a perverted will, is 
nevertheless the offspring of moral depravity, 
debauched appetite, blunted sense of right, 
or other kindred promptings of a wicked 
heart, then for such an act there is a moral 
and legal accountability, in the amplest 
sense of those terms. The murderer, the 
assassin, the burglar, the incendiary, can 
truthfully plead that their wills have ceased 
to be the executors of their intellectual 
Criminal passions or appetite 
has obtained mastery over their higher and 
purer intellectual endowments, and perverted 
their wills to its baser use.” “I have in- 


? United States v. Guiteau, 10 Fed. Rep. 161. 
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dulged in these reflections,” he adds, “ be- 
cause 1 think the expression ‘sudden 
impulse’ and ‘subversion of the will’ are 
inaccurate and misleading, at least under 
our jurisprudence. It will be a sad day for 
this State when ‘uncontrollable impulse’ 
shall dictate a rule of action to our courts.” 

The doctrine of “moral insanity ” 
again recognized in 1890, this time by the 
Court of Indiana. The Court held‘ that “a 
person may have sufficient mental capacity 
to know right from wrong, and to be able 
to comprehend the nature and consequence 
of his act, and yet be not criminally respon- 
sible for his act; for if the will power is so 
impaired that he’ cannot resist an impulse 
to commit a crime; he is not of sound mind.” 
In South Carolina, in} 1891,?\ the Court de- 
cided that ‘moral insanity,” or “ uncon- 
trollable impulse,” was not a defense against 
crime in that State. Justice McIver, in 
writing the opinion of the Court, says, in 
regard to the doctrine of moral insanity, or 
uncontrollable impulse: ‘While it is not 
to be denied that there are cases in some 
of the States which recognize this doctrine 
as a defense against a charge of crime, yet 
it never has, and we trust never will, obtain 
a foothold in this State; for we agree with 
Judge Sherwood when he said, ‘ It will be a 
sad day for this State when uncontrollable 
impulse shall dictate a rule of action to our 
courts.’ He further adds, ‘It is a matter 
that is not susceptible of proof, and to allow 


a person to escape the consequences of his 
criminal act, by asserting that he acted under | 
an impulse which he could not restrain, | 


although he knew his act to be unlawful, 
would be dangerous, if not destructive to 
the peace of society.’” 


' Plake v. State, 121 Ind. 433. 
? State 7. Levelle, 24 So. Carolina, 120. 
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The above cases are some of the most 
important on the subject of ‘moral insan- 
ity,” or “irresistible impulse,” as a defense 
to criminal acts that have been decided in 
the courts of this country, and are sufficient 
to show the great diversity of opinions 
among the learned justices of the different 
States on the subject. 

By the above decisions it appears that 
some persons sentenced by the courts of 
South Carolina, California, or Mississippi, 
to prison, or even to the gallows, would be 
by the courts of Alabama, Pennsylvania, 
Indiana, and some of the other States, dis- 
charged or committed to the insane hospital. 

Such a diversity of opinion ought not to 
exist. This mental insanity is either a fact 
or a theory. If it is a fact, it should be 
recognized by the courts of all States and 
countries; if only a theory, the courts have 
no power to recognize it. 

Every unknown scientific fact, in whatever 
profession or department of knowledge, must 
first be discovered by experts before becom- 
ing a matter of common knowledge. The 
existence of such a disease as moral insanity 
is earnestly alleged by modern physicians 
and experts on insanity. The writer would, 
therefore, conclude that there is such a dis- 
ease as moral insanity, and that in some 
cases it would be a good defense to crime. 

It lies with the medical profession, how- 
ever, to determine in what cases, and to 
establish a reliable test for sanity if, as they 
claim, the old rule, which makes “the 
knowledge of right and wrong the test of 
criminal responsibility, is too narrow, and 
its application often erroneous, cruel, and 
unjust; and the law, which abhors error, 
cruelty, and injustice, would be made to 
conform thereto. 
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THACKERAY’S LEGAL CAREER. 


N OTWITHSTANDING 

antagonism between literature and law, 
it is a somewhat curious circumstance that 
so many of our literary immortals have been 


connected with the legal profession. Glanc- 


ing backwards we instantly recall 


Dickens and many others, all more or less 
intimately associated with law. In our own 
day this tradition has been continued by 


such men as the late Robert Louis Steven- | 
| hero Pendennis, he was “ reading hard for 


son, Mr. Lewis Morris, Mr. F. C. Burnand, 


Mr. Rider Haggard, Mr. Stanley Weyman, | 


Mr. Anstey Guthrie, Mr. ‘‘ Anthony Hope,” 
and other popular writers. In view of this, 
it was therefore only in accordance with the 


fitness of things that we should find Thack- | 
True, he | 
never practiced, but his Temple career counts | 
for much, as to it we owe that vivid and de- | 


eray also among the lawyers. 


lightful sketch of the bar student’s life of a 
couple of generations ago, to be found in 
the pages of “ Pendennis.” 

Several writers who have touched on this 


part of Thackeray’s career have not been | 
very accurate in their account of it. Mr. Lau- | 


rence Hutton, whose “ Literary Landmarks 
of London” is a remarkable tribute to the 
potency of literary genius, informs us that 


Thackeray was called to the bar in 1834, | 
| of the occupation in the sundry humorous 


while Mr. Loftie, in his pleasantly written 
and charmingly illustrated “Inns of Court 
and Chancery,” says that it was in 1830. 
Neither writer is correct, as a reference to a 


Law List, or to the ‘‘ Law Times” of the 3d 
The true | 
| which can be seen in ‘“ Thackerayana,” are 


June, 1848, would have shown. 
date was the 26th May, 1848. 


After leaving Cambridge, Thackeray os- | 
cillated a good deal between law, literature, | 


and art. He, however, did make a begin- 


ning in 1832 to acquire a knowledge of the | 
| lor. 


law, for in that year he entered the chambers 


of William Taprell, then practicing under | 


the supposed | 
| was called to the bar at the Inner Temple, 
| and who survived his illustrious pupil. 
| chambers were at No. 1 Hare Court. 


such | 


names as those of Fielding, Burke, Cowper, | 
Moore, Scott, Jeffrey, Macaulay, Talfourd, | 


', think else than law’”’; 


the bar as a special pleader, but who, later, 


His 
This 
court has just undergone a complete trans- 
formation, the western side having been 
demolished and a brand new set of chambers 
erected. No. 1 has, however, not as ‘yet 
come under the spoiler’s hand; it still exists 


as in Thackeray's pupil-days, and there we 


can imagine him going fairly regularly in 


1832, fancying all the while that, like his 


the bar.” The novelty of going to a pleader’s 
chambers soon wears off, even with the most 
enthusiastic of law’s votaries, and in Thack- 
eray’s case this soon became apparent, as 
we find him after a very short experience of 
Taprell’s chambers, writing thus: ‘“ This 
lawyer’s preparatory education is certainly 
one of the most cold-blooded, prejudiced 
pieces of invention that ever a man was slave 
to . . . a fellow should properly do and 
and again, ‘‘ The sun 
won't shine into Taprell’s chambers, and the 
high stools don’t blossom and bring forth 
buds . . . I do so long for the fresh air, 
and fresh butter I would say, only it isn’t 
romantic.” Despite this expression of lassi- 


| tude, his term of pupilage was not altogether 
| 


without interest. We get a pleasant glimpse 


sketches of the ‘“ Dumb-Crambo Junior” 


| order with which he embellished some of his 
| letters and books, in which direction his 


legal knowledge for a long time found its 
only outlet. Several of these sketches, 


highly amusing. 

About the same period Thackeray appears 
to have had residential chambers at 10 
Crown Office Row, with his friend Tom Tay- 
10 Crown Office Row has now disap- 
peared, but a pleasant memory of it remains 
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in the lines written by Tom Taylor on the | in chambers at 2 Brick Court, The fact of 


announcement that the chambers were to be 
pulled down. The verses will be found in 
“Punch” of 26th February, 1858; the 
opening stanza runs thus : — 


They were fusty, they were musty, they were grimy, 
dull and dim, 


The paint scaled of the panelling, the stairs were all | 4 Thackeray’s association with them has 


untrim ; 

The flooring creaked, the windows gaped, the door- 
post stood awry ; 

The wind whipt round the corner with a wild and 
wailing cry. 


stow, 
Than those, old friend, wherein we denned, in Ten, 
Crown Office Row. 

The writer then recalls the many pleasant 
hours spent in the dusty old rooms, their 
Bohemian dinners, and their life generally. 
The praises of the same set of chambers are 
sung by Thackeray himself, in his ballad, 
“The Cane-Bottomed Chair,” 
sings of his 

Snug little kingdom up four pair of stairs, 
To mount to this realm is a toil to be sure, 
But the fire there is bright, and the air rather pure ; 
And the view I behold on a sunshiny day 
Is grand through the chimney-pots over the way. 

After this Thackeray deserted for some 
years the temple of Themis, and entered the 
wider and invigorating domain of literature. 
But he came back ata later date, ate his 
dinners, and was duly called to the bar. 
In the Law List for 1849 we find his name 
for the first time, and from that year till 


where he | : 
| were never realized. 


} 
| 
| 
} 


| been strangely overlooked. 


| Goldy? 


In a dingier set of chambers no man need wish to | cult to say, too, whether he ever expected 


his association with this address seems to 
have eluded the vigilant eye of Mr. Laurence 
Hutton in tracking the footsteps of our men 
of letters. Goldsmith’s residence there has 
received due recognition, but the augmented 
interest attaching to the chambers by reason 


Is it possible 
that Thackeray selected that address just 
because it had been consecrated by poor 
It may have been so. It is diffi- 


any result from his call to the bar. At that 
time, it must be remembered, his literary 


| position was by no means assured, although 





1851 the entry is the same: “ Thackeray, | 


Wm. Makepiece (sic), Esq., 10 Crown 
Office-row, called M., 26th May, 1848.” 
In 1852 and 1853 no address is given, but 
in 1854 and onward to 1859 we find him 


it was soon to be put beyond doubt, and it 
has been conjectured that the idea of getting 
some magisterial post had something to do 
with the call. 
however, that such views, if ever entertained, 


We need not much regret, 


Too close an absorp- 
tion in legal pursuits, while it may strengthen 


| a man’s intellectual force, has a tendency to 


blunt the finer and more sensitive parts of 
his nature; and although there was little 
fear of Thackeray ever being too closely 
absorbed in his-law, his attention might yet 
have been distracted from his life-work, and 
that work we could ill afford to lose. On 
the other hand, we cannot but feel glad of 
his connection, slight though it was, with 
our profession, as in it he found the inspira- 
tion of some of his brightest pages— pages 
which have helped to relieve the dullness 
and routine of the Templar’s life by throw- 
ing a fresh light on the scene of his labors, 
and by adding to our gallery of living por- 
traits. — Law Times. ° 
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TANGHIN, OR THE POISON 


HOUGH ordeals by fire and water are, 

or have been, national judicial institu- 

tions of world-wide distribution, recourse to 
a deadly poison as a legal remedy has not 
met with such universal recognition. With 
the exception of the ‘“‘ Red Water” ordeal 
of the Papuans, and the “ Bitter Water” of 
certain Melanesian tribes, poison ordeals are 
strictly confined to the Dark Continent, of 


which the ordeal of the Calabar bean as | 


practiced by the negroes of Old Calabar 
is the most popular and well-known instance. 
Although Livingstone, Du Chaillu, and other 
African explorers mention the use of certain 
roots for poison ordeals by Central African 
tribes, and Guinea natives are known to use 
a form of strychnos for the same purpose, 
we think we are justified in stating that no 
exact analogue of the tanghin of Madagas- 
car can be found in any of the ordeals prac- 
ticed elsewhere. 

The source of the poison— from which it 
also derives its name—is the “ Tanghinia 
venenifera,” a plant indigenous to Madagas- 
car. Teacourt, governor of the French set- 
tlement at Fort Dauphine in the seventeenth 
century, wrote an account of the island of 
Madagascar on his return to France, and in 
this quaint and interesting work a descrip- 
tion of “ Le Tangéna”’ is given, which evi- 
dently was not the modern form of the or- 
deal, but was more akin to the Melanesian 
‘Bitter Water,” in that death never resulted 
from the direct action of the poison. 


Evi- | 


ORDEAL OF MADAGASCAR. 


dark-green hue and its flower of a gorgeous 
crimson, it presents a very attractive sight 
during the months of October and Novem- 
ber. Botanists would more accurately de- 
scribe the tree as belonging to the order of 
the “ Apocynaceae,” and its fruit as a drupe; 
but as botanical names only appeal to the 
initiated, we will continue the description 
without employing them. 

About the middle of November, the flow- 
ers fade, and a small green fruit appears, 
which rapidly increases in size until Christ- 
mas, when the fruit attains maturity. It is 
then something like a large yellow egg-plum, 
though the skin is not of one uniform tint, 


but is streaked with varying tints of red and 


| 


dence from various sources leads to the con- | 


clusion that the “‘ Tanghinia venenifera” was 
first used for judicial purposes at the begin- 
ning of this century, from which period it 
was consistently employed until the abolition 
of ordeal by poison in 1864 by international 
treaties. 


The tanghin tree is somewhat like a chest- 


nut in appearance. As its foliage is of a 


brown. The pulpy portion of the fruit is 
of a repulsive gray color, and possesses a 
correspondingly disgusting taste ; and in the 
center of this is found the kernel, which is 
enclosed in a bivalve like the common al- 
mond. The kernel is the poisonous part of 
the fruit, and has been found to contain a 
most violent poison, which is not strychnine, 
or, in fact, an alkaloid or nitrogenous com- 
pound at all, but a substance which is prob- 
ably unparalleled in the whole range of toxi- 
cological chemistry. 

The tanghin was reserved for the detec- 
tion of such crimes as treason and witchcraft, 
or anything directly or indirectly due to the 
intervention of the supernatural ; and as such 
crimes were frequent and the circle of sus- 
picion wide, it acted as a constant drain on 
an already scanty population. Ellis com- 
putes that three thousand persons perished 
annually under this ordeal, and a tenth of 
the entire population drank it in their lives 
—some four or five times —while, of those 
who drank, more than half died on the spot 
or from the after-effects. 

For minor offenses the ordeal was _per- 
formed thus: If two parties disputed on a 
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Tanghin, or the Potson 
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subject on which no direct evidence could be 
got, each selected a dog from a pair of equal 
size and condition, and both animals re- 
ceived similar doses of tanghin. The party 
whose dog first succumbed was adjudged to 
be in the wrong; and if both dogs expired 


simultaneously, the case was decided on a | 


basis of equality; or if this was out of the 
question, the ordeal was repeated. 

In the case of serious crimes, however, 
being alleged against anyone, the ordeal was 
much more severe, as the persons suspected 
had themselves to swallow the tanghin. 
The ordeal was a truly national institution ; 
government officials called mpanozon-doha, 
or ‘‘cursers of the head,” or more colloqui- 
ally, mpampinona, that is, ‘those who com- 
pel to drink,” administered the ordeal; and 
to be a mpampinona was considered both a 
lucrative, respectable, and even an honor- 
able position. 
sonal and secretly transmitted experience, 
could so manipulate the ordeal that their 
clients had a chance of escaping with little 
more than a violent fit of vomiting; while 
they could insure with deadly certainty the 
removal of an obnoxious individual. The 
tanghin thus administered became a most 
powerful agent in carrying out the crooked 
ends of an unscrupulous state policy; and 
we need hardly say that the Government in 
power freely availed themselves of this con- 
venient method for the removal of promi- 
nently obtrusive members of the Opposition. 

A great gathering always collected to wit- 
ness a tanghin ordeal, the center of attraction, 
of course, being the mpampinona, his execu- 
tive, and the victim or victims. To inspire 
confidence, the poison was prepared in public 
by the mpampinona, who took two kernels of 
the fruit of the ‘‘ Tanghinia venenifera,” and 


two halves of different kernels —to insure 





ministered this potion, the ‘‘curser of the 
head” placed his hand on the brow of the vic- 
tim, and broke forth into a wild stream of de- 
nunciation and invocation, beginning, “‘ Ary 
mandranesa, mandranesa. Manamango, Lis- 
ten, listen, oh Manamango [ the Poison Spirit 
or “ Searcher of Hearts” ]. Thou hastno eyes, 
but thou seest; ears hast thou not, but thou 


| hearest; around egg brought from afar, from 


lands across the great waters [possibly an 
allusion to the introduction of the poison or- 
deal by the Arabs], thou art here to-day. 
Hear and judge, for thou knowest all things, 
and wilt decide truly. If this man hath not 
done aught by witchcraft, but has only 
employed natural powers, lethimlive. Ifhe 
has only committed a crime against the 
moral code [in the original, a long category 
of these offenses is given], slay him not; but 


| by the door where down thou wentest, return, 


The mpampinona, by per- | 





oh Manamango! [The poison is a violent 
emetic.| But if he has employed witchcraft, 
then hasten; stay not; end him; slay him; 
choke him; seize his vitals in thy deadly 
clutch, and destroy at once and forever the 
foul life of this wicked man, oh Manamango, 
thou that knowest all things, and who search- 
est the secret hearts of all men.” 

Some years ago, a friend of the writer’s 
took a verbatim copy of the above harangue 
as reproduced by a native who had twice 
successfully undergone the ordeal, and on 
whom the whole ceremony had left very 
vivid and lasting impressions. The above is 
a fair translation of the leading points in the 
argument, which in the original are fully ex- 
panded by minute details as to the crimes 
within and the misdemeanors without the 
jurisdiction of the tanghin, as well as by 
very horrible minutiae of the fearful ago- 


| nies to be inflicted on the guilty, and the 
having split each carefully in half, he ground | 


uniformity of poison — on a stone, with a | 


little water. A white emulsion is thus ob- | 
tained, which on dilution with the juice of a | 
banana leaf, partially dissolves. Having ad- | 


exhilarating prospects for the self-righted 
innocent. 

This adjuration ended, the accused was 
forced to swallow three pieces of fowl-skin, 
each about an inch square, without touching 
them with his teeth. Copious draughts of 
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rice-water were then given to wash down the | 
three pieces of skin; and when this was at | 
last effected, warm water was added to accent- | 
uate the emetic character of the poison. If | 
the three pieces of skin are discharged intact, 
Manamango has decided on the innocence of 
the suspect; and his friends are then free to 
do anything they please to increase his | 
chances of recovery. If the three pieces are | 
retained, or are only partially discharged, the 
man is declared guilty; and one of the ex- 
ecutive, whose especial duty it is, puts an end 
to the writhing and speechless agony of the 
unfortunate victim by a blow from a wooden 
rice-pestle or fanolo. 

Establishment of innocence by this method 
more often than not resulted in death from 
the after-effects, unless special precautions 
had been taken, or the subject was possessed 
of an abnormally tough constitution. Prac- 
ticed experts, by using immature fruit and se- 
lecting kernels of light color, which are not 
so poisonous as the redder ones, and also by 
skillful arrangements of things, could secure 
a satisfactory termination —from the patient's 
point of view, — of the ordeal, so that it be- 
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came quite noticeable that filthy lucre could 


often tempt the immaculate Manamango to fa- 
vorable decisions. Notwithstanding this ob- 
vious corruption, the masses of the people be- 
lieved confidently in the tanghin and in Mana- 
mango; and even now many natives would 
avail themselves of it, if allowed to do so. 

In 1857,aFrenchman called Laborde, who 
headed a frustrated conspiracy to assassinate 
Queen Ranavalona I and to place Radama 
II on the throne, was arrested and charged 
with high treason. He appealed to the 
tanghin ordeal; but the Government re- 
fused him that privilege on the ground that 
he was a foreigner; and so he was banished 
from the island, much to his chagrin. 

It is thoughtthat M. Laborde had cultivated 
a provident intimacy with the chief mpam- 
pinona, and consequently was quite pre- 
pared to undergo the necessary gastric con- 
vulsions if thereby he could ‘ quash’ an incon- 
venient charge of high treason. However that 
may have been, we think M. Laborde was the 
only European who had sufficient confidence 
in this somewhat risky tribunal to be willing 
to stake his existence upon it.— Chambers’ 
Fournal. 
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THE COURT 


HE modern Court of Appeal was con- 
stituted by the Judicature Act, 1873. 

It consists of six ex-officio judges. The Lord 
Chancellor, who is President, two ex-Chan- 
cellors, the Lord Chiéf-Justice of England, 


OF APPEAL. 


of unusual importance are, however, some- 
times argued before the full Court—the 
Master of the Rolls, and the five Lord Jus- 
tices, —e. g., when the construction of a 
new rule of practice has to be settled (£- 











THE NEW LAW COURTS. 


the Master of the Rolls, the President of the | parte Holloway, ‘ Times,” April 16, 1894). 


Probate, Divorce and Admiralty Divisions, 
and five ordinary judges, with the title of 
Lords Justices of Appeal, each of whom re- 
ceives asalary of £5,500a year. The Court 
of Appeal consists of two divisions, Court 
of Appeal No. 1 and Court of Appeal No. | 
2. The former is’ presided over, asa gen- | 
eral rule, by the Master of the Rolls, with | 
whom two of the Lords Justices sit. In the | 
latter there are three Lords Justices. Cases 


—Under ordinary circumstances, however, 
the two Courts sit separately, and exercise 
concurrent jurisdiction. The Court of Ap- 
peal exercises the old jurisdiction of (1) the 
Lord Chancellor and the Court of Appeal 
in Chancery; (2) the County Palatine of 
Lancaster Appeal Court; (3) the Court of 
the Lord Warden of the Stannaries; (4) 
the Court of Exchequer Chamber; (which 
was the Appeal Court from the Exchequer) ; 
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and (5) the Police Council in Admiralty | Judicature Acts, as every one is aware, sub- 
and Lunacy Appeals. The Court of Appeal | stituted for the old common law and equity 
is also the tribunal in which all applications | courts at Westminster, a Supreme Court of 
for new trials in any division of the High | Judicature, divided into (1) a Court of Ap- 
Court, whether in jury or non-jury cases, | peal, and (2) a High Court of Justice, sub- 


must now be made. Atone time the ver- | divided into (a) the Queen’s Bench division, 


dicts of juries were pretty frequently im- | 


pugned. But in recent years the principle 


has been established that the verdict of a | 


jury will not be set 
aside unless it was one 
at which reasonable 
men, applying their 
minds to the evi- 
dence, could not have 
(and not merely ought 
not to have) come. 
The effect of this rule, 
which has been re- 
cently 
Lord Esher, Master 
of the Rolls, has been 
to reduce ‘‘the new 
trial papers” to the 
smallest dimensions. 
Students who wish to 
examine the growth 
of this canon will 


applied by 


find the ‘‘ Evidences” 
of it in Phillips v. 
Martin (15 App. Cas. 
193); 
Railway Co. v.Wright LORD 
(11 App. Cas. 152). 

Appeals from the Railway and Canal Com- 
mission go to the Court of Appeal, and 


Metropolitan 


under Lord Herschell’s Procedure Bill, it 
will be the appellate tribunal for appeals for 
the Judge at “Chambers” in matters of prac- 
tice. Two counsels are generally heard on 
each side on the hearing of an appeal. The 
Privy Council is located at Whitehall; the 
House of Lords sits in the gilded Chamber 
at Westminster, where the legislative body 





of the same name holds its deliberations. | 


The Court of Appeal, however, is situated 
in the new Law Courts at the Strand. The 


converted Jews. 


in which the jurisdiction of the old courts of 
Common Pleas, King’s (or Queen’s) Bench 
and Exchequer are now vested, (b) the 
Chancery division, 
with the powers of the 
oid Courts of Equity, 
and (c) the Probate, 
Divorce and Admir- 
alty division, to which 
the jurisdiction of the 
courts of probate, di- 
vorce and admiralty 
have been assigned. 
We shall deal with 
the various divisions 
of the High Court in 
subsequent papers. 
In the meantime it 
may be of interest to 
give an account of a 
few of the past and 
present judges of the 
Court of Appeal. 


MASTERS 
ESHER. OF THE ROLLS. 


The Master of the Rolls was the chief of a 

| body of officers called the Masters in Chan- 
cery, of whom there were eleven others, in- 
cluding the Accountant-General. He then 
became Judge of the Court, and had the 
keeping of the rolls and grants which pass 
the great seal, and the records of the Chan- 
cery. The court of this high official was held 
in the Rolls office in Chancery Lane, ancient- 
ly called Domus Conversorum as being ap- 
pointed by King Henry III for the use of 


The irregularities of these 
convertites were, however, so great that Ed- 
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ward II. expelled them, and the place was 
deputed to the custody of the Rolls. The 
Master of the Rolls is now a judge of the 
Court of Appeal, and his old jurisdiction over 
patents is transferred to the High Court. 
But he is still keeper of the Records, and 
has power to amend clerical errors in patent 
grants. He usually presides in the Court of 


Appeal, but in point of legal precedence | 


comes after the Lord 
Chancellor and the 
Lord Chief-Justice of 
England. 
ceed now to sketch 
the forensic and judi- 
cial careers of a few 
of the greatest Mas- 
ters of the Rolls. 


We pro- 


LORD LANG- 
DALE. 


Henry Bickersteth, 
Lord Langdale, was 
born on June 18, 
1783, at Kirkby 
Lonsdale, where his 
father practiced med- 
icine. He was edu- 
cated at the grammar 
school of his native 
town, and afterwards 
studied medicine at 
the University of Edinburgh, — then as now 
one of the most famous medical colleges 
in the world —in order to qualify him for 
entering on his father’s business. A brief ex- 
perience of practice as a leech at Kirkby 


Lonsdale was sufficient to satisfy Bicker- | 


steth’s ambitions in this direction, however ; 
he abandoned medicine and entered Caius 


College, Cambridge, in 1802, with a scholar- | 
His health | 
broke down under his studies, and he was | 


ship on the Hewitt foundation. 


forced to take rest in the form of a tour in 
Italy as attendant to the family of the Earl 
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of Oxford. Having narrowly escaped the 


| clutches of Bonaparte (then at war with Italy ) 


at Florence, he spent some time at Venice, 
Vienna and Dresden, and then returned home. 
In 1805 he went back to Cambridge and after 
having conquered a passing fancy for the 
army, devoted himself to academic work and 
graduated as senior wrangler and Smith 
In the same year he 
joined the Queen’s 
Temple. In 1811 he 
was Called to the Bar. 
For several years he 
had nothing to do; 
and even after he be- 
came known, his sym- 
pathy with the vision- 
ary views, as_ they 
were then deemed, of 
Bentham retarded his 
professional success. 
But Bickersteth grad- 
ually overcame his 
difficulties. In 1820, 
Sir John Copley, af- 
terwards Lord Lynd- 
hurst, then Attorney- 
General, requested 
his assistance in draft- 
ing a bill for the re- 
form of the Court 
of Chancery. Four 
years later he gave 
valuable evidence be- 
fore a Commission on law reform. In 1827 
he took silk and attached himself definitely 
to the Rolls Court, refusing, it is said, on one 
occasion, a fee of three thousand guineas to 
go into the Court of Exchequer. The case in 
which this tempting fee was rejected was 
Small 7. Attwood. The English Bar has 
certainly never had a more _ conscientious 
member than Bickersteth. He refused the 
post of judge of the new Court of Bank- 
ruptcy in 1831, because he disapproved of 
its creation. He declined Lord Lyndhurst’s 
invitation to become a Baron of the Ex- 


Prizeman in 1808. 
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chequer, because he was an equity lawyer. 
He point blank refused to be nominated as | 
member for Marylebone, because he was | 
expected to give election pledges before- | 
hand. Eventually, however, in January, | 
1835, he was raised simultaneously to the 
mastership of the Rolls, and to the peerage 
as Baron Langdale of Langdale in West- | 
moreland. In early life Langdale had been | 
a radical; his views 
were tempered, how- 
ever, by the excesses 
of the French Revo- 
lution: and although 
in the House of Lords 
he took no active 
share in party politics 
(indeed he made an 
understanding that he 
should not be re- 
quired to do this a 
sine gua non to his 
acceptance of office) 
he showed his polit- 
ical characteristics in 
the work of legal re- 
form, zeal in sweep- 
ing away abuses, 
and moderation in 
safe-guarding  exist- 
ing rights. We owe 
to him the abolition 
of the old practice of 
taxing suitors with 
fees towards the establishment and support | 
of the courts and their officers, and the cre- | 
ation of the Record Office. During the illness 
of Lord Chancellor Coltenham, Langdale, 
along with Sir Lancelot Shadwell and Baron | 
Rolfe, held the great seal in Commission | 
from June 19th, 1850, till July 15th in the | 
same year, when Sir Thomas Wilde was | 


raised to the woolsack as Lord Truro. He 
retired from the Bench on March 28th, | 
1851, and died on the 18th of the following | 
April. Langdale’s greatest judgment was | 
delivered in the case of Gorham v7. the | 
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Bishop of Exeter. The Bishop refused to 
institute Mr. Gorham to the Vicarage of 
Brampton Speke on account of a difference 
of opinion on a point in the doctrine of 
baptism. Mr. Gorham appealed to the 
Privy Council, whose judgment, delivered by 
Lord Langdale, was in his favor. 


LORD ROMILLY. 


A sketch of Lord 
Romilly naturally fol- 
lows an account of 
Lord Langdale, for 
the former judge en- 
tered upon and com- 
pleted the great work 
of the latter in regard 
to the public records, 
and supplemented it 
by the effective in- 
terest which he took 
in the reproduction of 
the State papers and 
early chronicles. De- 
scended from a Hu- 
guenot family which 
the revocation of the 
Edict of Nantes had 
driven into England, 
John Romilly was 


LORD JUSTICE COTTON, born in the early 


years of the present 
century. He was educated at Trinity College, 
Cambridge, and joined the bar of Gray’s Inn 
(one of whose glories he is) in 1827. Five 
years later he became member of Parliament 
for Bridport, a constituency from which he 
changed to Devonport in 1851. He was 
made Solicitor-General in March, 1848, Attor- 
ney-General in July, 1850, and Master of the 
Rolls in 1851. In 1865 he was raised to the 
peerage as Lord Romilly of Barry. He died 
in 1873 and was succeeded by Sir George 
Jessel. Lord Romilly was a distinguished 
lawyer, and he made a painstaking and com- 
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petent judge. But it is by his contributions 
to the cause of law-reform, and above all by 
his labors 
and the state papers that he will be remem- 


in connection with the records 


bered. His decisions are republished by Ben- | 
son, and his opinions while at the Bar may | 


be found in the Romilly memoirs. 


SIR WILLIAM 
GRANT. 


Having touched 
upon the careers of 
the two great law re- 
formers who have oc- 
cupied the office of 
Master of the Rolls, 
we may now take a 
group of great mer- 
cantile lawyers who 
have held the same 
high position. First 
in order is Sir William 
Grant. Like Lord 
Mansfield, to whose 
genius he, in some 
points, more nearly 
approached than any 
of his successors, 
Grant was a Scotch- 
man. He was born 
at Elchies in Moray- 
shire, in 1755, and 
was educated at the grammar school of EI- 
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gin, the University of Aberdeen and the Uni- | 
versity of Leyden. After a brief apprentice- | 


ship in an attorney’s office, he became a stu- 
dent of Lincoln’s Inn in 1769, and was called 
to the bar in 1774. Grant commenced his 
public career by commanding a body of vo- 


lunteers during the siege of Quebec, whither | 


he had gone to practice. His military efforts 


commended him to the Governor who made | 
him Attorney-General of the colony, and he | 


at once sprang into a large practice. Grant's 
ambition was not, however, satisfied by his 
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colonial successes. He returned to England 

and joined the home circuit. At first for- 

tune hid her face, and he was about to return 
| to the theatre of his old triumphs. But acci- 
dent threw him in the way of the incalculable 
Pitt ; he was able to give the great commoner 
' some information which he desired relative 
, to Canada; and a seat for Shaftesbury in 
| November, 1790, rewarded his intelligence. 
For many years he 
was one of Pitt’s most 
constant supporters 
in the House of Com- 
mons, as Member of 
Parliament, first for 
Shaftesbury and af- 
terwards for Banff. 
The which 
Pitt commenced for 
Grant, Lord Thurlow 
completed. Struck 
by the advocate’s 
ability in arguing a 
Scotch appeal before 
the House of Lords, 
the grim old Chan- 
cellor advised him to 
betake himself to the 
Equity side. The re- 
sult justified Thur- 
Grant 
soon acquired a lead- 
ing practice. In April, 


fortune 


low’s counsel. 


1793, he was appoint- 
ed one of the judges of the Carmarthen Cir- 
cuit ; in 1795 he became solicitor-general to the 
Queen ; in 1798 he was appointed Chief-Jus- 
tice of Chester; in July, 1799, he was made 
Solicitor-General and knighted. On May 27th, 
1801, he was raised to the mastership of the 
Rolls. While holding this office Grant was 
destined once more to resume his military 
habits. Bonaparte was threatening England 
with invasion and men of all ranks and pro- 
fessions threw themselves into the work of 
organizing the national defence. No one who 
reads Robert Hall’s sermons will have diff- 
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culty in perceiving how strong the anti- Napo- 
leonic and patriotic feeling of the country 
was at the time. At this crisis the Master 
of the Rolls took the command of the Lin- 
coln’s Inn corps of volunteers whom he put 
into a state of thorough efficiency. But the 
danger passed away. The Grande Armée 
and its great leader marched off to Boulogne 
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to deal with their Austrian and Russian foes | 


and Sir William Grant was permitted to 
discharge his judicial duties undisturbed. 
He did so in a manner which has left a per- 
manent mark on English law. His judg- 
ments nearly always correct, were 
expressed with praiseworthy simplicity and 
lucidity, and were characterized by that 
faculty of making sound precedents when 


were 


necessary, which is the highest exercise of 
the judicial art. He retired from the bench 
on 23d December, 1817, and died at Daw- 
lish, in Devonshire, in May, 1832. Per- 
haps the highest tribute ever paid to his 
political ability was that of Fox, who once 
being annoyed by some members talking 
behind him while he was listening to an 
argument of Grant’s which it would be his 
duty to answer, rebuked them sharply with 
the question, “Do you think it so very 
pleasant a thing to have to answer a speech 
like that?” 


SIR GEORGE JESSEL. 


The career and character of Sir George 
Jessel were sketched in our issue of January, 
1893, by Mr. Willard, and we need not re- 
capitulate the points with which he dealt so 
ably. But the record of the greatest of the 
Masters of the Rolls is one not easily ex- 
hausted, and it may be possible to present 
some of its aspects in a fresh light. Born in 
1823, and educated at London University — 
Oxford and Cambridge were then closed to 
the children of Israel— Jessel was called to 
the Bar of Lincoln’s Inn in 1847, and soon 
made his mark in the Court of Chancery as 








a profound and yet broad and vigorous law- 
yer. It was not however, till after he took 
silk some fifteen years later, that his practice 
became very large, in comparison with those 
of his rivals at the Equity Bar. Among the 
cases in which he was engaged may be noted 
Wilson’s Trusts (1865, L. R. 1 Eq. 247), 
turning on the old theory of the indissolubil- 
ity of any English marriage by a foreign tri- 
bunal; Bush’s case (1870, L. R. 6 Ch. App. 
246), and Chappell’s case (1871, ib. 902), 
both as to the approval or rejection of trans- 
fers by directors, and Hoxt. v. Gill (1872, 
7. Ch. 699), the reservation of minerals. In 
1871 Jessel was raised to the solicitor-general- 
ship, and held this office till Nov., 1873, when 
he succeeded Lord Romilly as master of the 
rolls. While he was Solicitor-General, his 
income is said to have been £25,000 a year. 
But this of course included his official salary 
and fees and — subject to these important de- 
ductions —is much less than many other law- 
officers have made, and even in the gross it 
falls far short of what some counsel, without 
any official title or remuneration, have annu- 
ally reaped from English litigations. Sir 
Henry Hawkins is said to have made £50,000 
a year prior to his elevation to the Bench, 
and according to the gossips of the Temple, 
his clerk owned a box at the opera and drove 
a carriage and pair in the Park. It was at 
this period in Jessel’s forensic career that he 
had his celebrated rencontre with Cockburn. 
The story is differently told, even by eye- 
witnesses, and the real facts are by no means 
easy to elicit. Jessel was arguing before 
Cockburn and Martin zz danc. Martin said 


| —with reference to some argument— ‘I 


don’t understand what are talking 
about.” Jessel caught up the observation and 
contemptuously said, ‘‘ Of course your lord- 
ship doesn’t understand.” Thereupon Cock- 
burn drew himself together and said, ‘“‘ The 
Court wxderstands its powers, Mr. Solicitor.” 
According to one narrative the incident 
Jessel accepted the 


you 


stopped at this point. 


rebuke and profited by it. According to an- 
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other Jessel persisted and silenced ‘the 
Chief.” | Sir George Jessel remained on the 
Bench till the 7th of March, 1883, four days 
before his death, and built up for himself a 
unique judicial reputation. He was not a 
‘complete ” judge in the sense in which we 
should apply the term to Cairns. His mental 
fibre was coarse-grained, and he lacked the 
cultivated imagination which is an essential 
element to judicial 
supremacy. But in 
swiftness and sureness 
of intuition, in tenac- 
ity of memory, in 
healthy superiority to 
mere precedent, and 
in masterful grasp of 
facts he presented a 
combination of quali- 
ties to be found in no 
other equity judge in 
this century. To Mr. 
Willard’s able review 
of Jessel’s decisions 
one instance may be 
added, Day v. Brown- 
rigg (1878, L. R. 
10 Ch. v. 294). The 
plaintiffs all agreed 
in their statement of 
claim that their house 
had been called Ash- 
ford Lodge for sixty 
years, and the adjoin- 
ing house belonging to the defendant had been 
called “ Ashford Villa” for forty years, and 
that the defendant had recently altered its 
name to that of the plaintiff's house. They 
alleged that this act had caused them great 
inconvenience and annoyance, and had ma- 
terially diminished the value of their prop- 
erty, and claimed an injunction to restrain 
its continuance. It was held by the Court 
of appeal, overruling the decision of Vice- 
Chancellor Malins, that the alleged act of 
the defendant in calling his house by the 
name of Ashford Lodge was not a violation 
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of any legal right of the plaintiffs, and there 
being no allegation of malicious intention a 
demurrer to the statement of claim was al- 
lowed. The Master of the Rolls said: “ the 
plaintiffs are quite at liberty to change the 
name of their estate. If they think proper 
they may call their house ‘‘ Ashford House,” 
or ‘“‘ Ashford Hall,” or ‘‘ Ashford Castle,” if 
they please, or they may call it “Old Ash- 
ford Lodge,” or “The 
Original Ashford 
Lodge,” or anything 
else they like, but to 
say that they have a 
rightto use that name 
to the exclusion of all 
other of Her Majesty’s 
subjects, is admitted 
to be novel. No au- 
thority has been pro- 
duced for it, and I can 
see no good reason 
for the allegation that 
such a right has soex- 
isted from time imme- 
morial and is_ part 
of the customary or 
common law of the 
land.” Jessel’s  un- 
bounded confidence 
in his own judgment 
and comparative ig- 
norance of history led 
him into a rather seri- 
ous error in the Orr-Ewing case of 1885, 
(L. R. 10, App. Cas. pp. 473, note, 521, 
533). He seized hold of an observation 
made in the course of the argument in the 
Court of Appeal, that Scotland is “a foreign 
country, a foreign jurisdiction,” and de- 
nounced it as ‘‘ quite erroneous.” As every 
one who has studied Scotch history is aware, 
it is the statement of the Master of the Rolls 
to which the terms ‘‘ quite erroneous” are in 
this case applicable; and the Lord President 
of the Court of Session (Inglis) was not long 
in pointing this out to him. 
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LORD ESHER. 


William Baliol Brett, Lord Esher, has 
been a typical instance of the identity which 
may exist between physical and mental 
power. The son of the Rev. Joseph George 
Brett of Ranelagh, Chelsea, he was born in 
1815, and educated first at Westminster 
School and afterwards at Caius College, Cam- 
bridge, where he graduated as B. A. in 1840 
and M. A. a few years‘later, and exhibited 
prowess as a rower which is one of the most 
cherished memories of his College at this 
day. 
Inn in 1846, and joined the Northern Circuit 
where he distinguished himself so highly as 


, and he 


He was called to the Bar of Lincoln’s | 


a mercantile and admiralty lawyer that he | 
was able to take “ silk” in 1860 and to enter | 
upon the political career to which every law- | 


yer looks forward. At first fortune did not 
crown his efforts. He was defeated in his 
attack, as conservative candidate, on Roch- 
dale, first by Mr. Cobden—of Free Trade 
and Corn-Law Repeal immortality — and af- 
terwards by Mr. T. B. Potter. But in 1886 
Mr. Brett was returned for Helston in Corn- 
wall. In August, 1868 he was raised to the 
solictor-generalship and the honor of knight- 
hood, and soon afterwards, partly in recog- 
nition of the henchman’s service he did in 
Parliament in connection with the passing of 
the Registration and Corrupt Practices Act, 
1868, but far more as a tribute to his great 
legal abilities he was appointed a Justice of 
the Court of Common Pleas. In 1876 he 
was raised to the Court of Appeal and in 
1883 —on the advice of Mr. Gladstone, long 
his political opponent — he became Master 
of the Rolls in succession to Sir George Jes- 
sel. When Lord Salisbury accepted the 
premiership in 1885, it was universally ex- 
pected that Lord Esher—who had been 
raised to the peerage on his appointment as 
Master of the Rolls—would be made Chan- 
cellor, and he is said to have been congrat- 
ulated in Lincoln’s Inn Hall on the honor 
But 


that was supposed to be awaiting him. 
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Sir Hardinge Gifford had the prior claim, 
ascended the woolsack as Baron 
Halsbury. The Master of the Rolls could ill 
have been spared to the Court of Appeal. 
He has been for the last ten years the great 
apostle of judicial common sense. He 
has been the idol of solicitors, for his judg- 
ments were always couched in language 
which they could thoroughly comprehend, 
and yet in robustness of intellect and breadth 
of view, and at the same time in legal acu- 
men, Lord Esher has not been surpassed 
by many of his contemporaries. His deci- 
sions were delivered in a style of running 
comment which was apt to conceal at times 
his strong sense and great intellectual abil- 
ity. In point of courageous independence of 
precedent Lord Esher stands second to Sir 
George Jessel among the lawyers of this gen- 
eration. His judgment in the Imperial Loan 
Co. v. Stone (1892, 8 Times, L. R. 408) is 
a fine illustration of this quality. The plain- 
tiffs sued to recover the balance due upon a 
promissory note signed by the defendant as 
surety. The defendant pleaded that when 
he signed the note he was —as the plaintiffs 
well knew — of unsound mind and incapable 
of understanding what he was doing. The 


action was tried before Mr. Justice Denman 


and ajury. The jury found that the defen- 
dant was not of sane mind but could not 
agree as to whether or not the plaintiffs were 
aware of the fact. Thereupon Mr. Justice 
Denman entered judgment for the defendant 
being of opinion that the onus lay upon the 
plaintiffs, to show that they did not know 
the defendant to be of unsound mind. This 
judgment was however reversed by the Court 
of Appeal, and Lord Esher said, “If one 
went through all the cases and endeavored 
to point out the grounds on which they rest, 
one would get into a maze. The time has 
come when this Court must lay down the 
rule. In my opinion the result of the cases 
is this. When a person enters into a con- 
tract and afterwards alleges that he was in- 
sane at the time, and that he did not know 
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what he was doing, and proves that this was 
so by the law of England, that contract is as 
binding upon him in every respect, whether 
executed or executory as if he were sane, 


unless he can prove that at the time he made | 


the contract, the plaintiff knew that he was 


insane, and so insane as not to know what | 


he was doing.” 


LORDS JUSTICES. 


The lords justices 
are now the ordinary 
judges of the Court 
of Appeal. They for- 
merly constituted to- 
gether with the Lord 
Chancellor and the 
Master of the Rolls, 
the Court of Appeal 
in Chancery, whose 
jurisdiction the Court 
of Appeal now en- 
joys. The lords jus- 
tices have also an im- 
portant jurisdiction 
in lunacy. By the 
common law the 
crown has, in virtue 
of its prerogative, the 
care and custody of 
the persons and 
estates of those who 


| at Barnstable in 1791. 





LORD JUSTICE KAY. 





whom Her Majesty may entrust under the 
sign manual with the care and custody of 
the estates of lunatics. 


LORD JUSTICE KNIGHT BRUCE. 


James Lewis Knight Bruce was descended 
from an old Shropshire family and was born 

His father was Mr. 
John Knight of Llan- 
blethian in Glamor- 
ganshire. His mother 
was a daughter of the 
ancient house of 


Bruce, of Kennet, 
(Foss’s Judges, p. 
134). Down to 1837 
he bore his father’s 
name, but in that 
year, on the occa- 
sion of his eldest 


brother assuming the 
surname of Bruce, on 
succeeding to an es- 
tate, he added, by 
license, that of his. 
mother(ib. 135). Ed- 
ucated at Exeter Col- 
lege, Oxford, Knight 
Bruce joined Lin- 
coln’s Inn as a stu- 
dent, in 1812. Five 
years later he was 
called to the bar and 


from defective understanding are not capa- | went the Welsh circuit, where his knowledge 


ble of taking care of themselves. But 
although the sovereign was theoretically 
capable of exercising his jurisdiction in lun- 
acy at his own instance, this right was never 


exercised until an inquisition or inquiry into | 
the alleged lunacy had been held; and the | 


royal authority was delegated under the sign 
manual, usually but not necessarily, to the 
Lord Chancellor. It is now, as we have said, 


exercised (Judicature Acts, 1873-75) by | 


the lords justices of the Court of Appeal 
and any other judge of the High Court 


of the Welsh tongue made him a power with 
native juries. Butit was not in w7zs¢ prius work 
after all that his great strength lay. Equity 
was his forte, and his success in the Court 
of Chancery was so rapid that twelve years 
after his “cal!” he was able to take silk. In 
1841 he was knighted and raised to one of 
the two vice-chancellorships which were 
then created for the relief of the Lord Chan- 
cellor’s Court. In October, 1851, he be- 
came a lord justice of appeal in chancery 
and held this office until October, 1866, 
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when he resigned. In the following month 
Lord Justice Knight Bruce died. 
cal chancery barrister or judge is supposed 
to be a person of mouldy tastes, black-let- 
ter knowledge and profound ignorance of 
human nature and instincts. To this popu- 
lar type, however, Knight Bruce at least did 
not conform. Both at the bar and on the 
bench he displayed a degree of wit, humor, 


| 


The typi- | 


strength of will and judgment, and warm | 


human sympathy which made him a being | 


very different from the “Jones, Queen’s 
Counsel,” whom Punch 
familiar with, as the beau-ideal of an equity 
lawyer. Knight Bruce’s best judgments are 
models of classical English as well as good 
law. The curious may consult: Walter v. 
Selfe (4 de G. & Sm. 315); Prince Al- 
bert v. Strange (2 de G. & Sm. 652), where 
the defendant proposed to exhibit in a pub- 
lic gallery private etchings taken by Queen 
Victoria and the Prince for their own amuse- 
ment and of course without their consent ; and 
Thomas v. Roberts (3 D. & Sm. 758), “ the 
Agapemone case.” In ex-parte Banks (2 
de G.M.&G. 937), Knight Bruce described 
a litigation over a plumber’s bill in the fol- 
lowing vigorous terms: 
that if the parties had not'good sense enough 
to settle it for themselves, some respectable 
neighbor would probably, upon application, 
have adjusted for them in an hour, began 
the career of cost and heat and hatred, of 
reproach, scandal and misery, in which they 
are now engaged, and which neither this 
day nor this year will, I fear, see the end, 
and which seems to exemplify an old Eng- 
lish saying that “the mother of mischief is 
no bigger than a midget’s wing.” 


LORD JUSTICE TURNER. 
George James Turner, the son of a clergy- 


man, at Great Yarmouth, was born in 1798, 
and was educated at the Charterhouse and at 


| 


has made us all | 


| very briefly. 
| the bench about two years ago. 


“Upon a matter | 


Pembroke College, Cambridge, where he | 


graduated as a wrangler, and was afterwards 
elected to a fellowship. Joining the bar of 
Lincoln’s Inn in 1821, he read in the cham- 
bers of Mr. Pepys, afterwards Lord Coffen- 
ham, and after nineteen years of assiduous 
and successful work as a junior, became one 
of Her Majesty’s Queen’s Counsel. His 
greatest forensic success was as counsel 
for Mr. Gorham in the great ‘“ baptismal 
regeneration” case which was the cause of 
Manning’s secession to the Church of Rome. 
After a brief period (1848-51) of Parlia- 
mentary life as member for Coventry, he 
was raised to the bench as one of the vice- 
chancellors, and knighted. In 1853 he suc- 
ceeded Lord Cranworth as a Lord Justice 
of Appeal, and sat with Knight Bruce till 
1866. He died on July 9, 1867. He was 
as skillful a lawyer as his colleague, but 
lacked his robustness of character. Taken 
together they constituted an ideal tribunal. 
We must take the remaining members 
of the Court of Appeal who call for notice 
Sir Edward Fry retired from 
The son 
of a manufacturer at Bristol, he was born in 
November, 1827, and educated at Univer- 
sity College, London, where he carried off 
very high honors in classics and physiology. 
Fry was called to the bar of Lincoln’s Inn in 
1854, and speedily acquired a large chan- 
cery practice. In 1869 he took silk. In 
1873 he was made a justice of the chancery 
division and knighted. Ten years later, when 
Lord Esher was made Master of the Rolls, 
he succeeded him as a Lord Justice of Ap- 
peal. Sir Edward Fry is a Quaker. He is 
the author of a text-book on Specific Per- 
formance, which is, and deserves to be, a 
classic, and he was one of the greatest tech- 
nical masters of equity jurisprudence in the 
present generation. Sir Henry Cotton was 
born in 1821, educated at Eton and at Oxford, 
where he defeated the late Lord Coleridge 
in one memorable competition, was called to 
the bar of Lincoln’s Inn in 1844, became a 
Queen’s Counsel twenty years later, and was 
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raised direct to the Court of Appeal in 
1877, with the usual honor of knighthood. 
Cotton died in 1862. He was a man of the 
same intellectual type as Fry, but was more 
suave and deferential in manner than his 
brother lord justice. Sir Edward Ebenezer 
Kay was born in 1822 and educated at Trin- 
ity College, Cambridge. He was called to 
the bar of Lincoln’s Inn in 1847, reported 
the decision of Vice Chancellor Wood, and 
ultimately fought his way into a sufficient 
practice to justify him in taking silk in 1866. 
In 1881 he became a knight and a justice 
of the chancery division. Eleven years 
later he succeeded Sir Henry Cotton as a 
Lord Justice of Appeal. His knowledge of 
equity case-law is unique and he has a con- 
siderable aversion to solicitors. The gos- 
sips of the bar attribute this characteristic 
to the fact that at an early period of his 
own career Sir Edward Kay had some diffi- 
culty in recovering his fees. Sir Nathaniel 
Lindley is the only son of the well known 
professor of botany at University College, 
London. He was born in 1828 and was 
called to the bar in 1850. Twelve years 
later he was made a Queen’s Counsel. ‘In 
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1875 he was raised to a puisne judgeship of 
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the Common Pleas, and knighted. But his 
forte was chancery, and since he was 


promoted to the Court of Appeal in 1881 
his chief judicial work has been equitable. 
Had Lord Justice Lindley been a politician 
he would have been Lord Chancellor. He 
is one of the fairest, most liberal-minded 
and most legislative — if the expression can 
be pardoned — judges that have sat on the 
bench in our time. His treatises on com- 
pany and partnership law are fit for law uni- 
versal. Sir Henry Charles Lopes is the 
third son of Sir Ralph Lopes, Mariston, 
Devonshire. He was born in 1828, was 
educated at Winchester College and Baliol 
College, Oxford, was called to the bar in 
1852, took silk in 1869, and was knighted 
and raised to a judgeship of the Queen’s 
Bench division in 1876. Contrary to ex- 
pectation he made a model puisne judge 
and was rewarded by promotion to the 
Court of Appeal in 1886. He is not a 
great lawyer, but is eminently patient, fair- 
minded and practical. Occasionally he does 
excellent duty at first-instance work in the 
probate, divorce and admiralty division. 
LEX. 
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EXTERRITORIALITY OF ORIENTALS IN ENGLAND. 


HAT the Oriental use of the privilege 

of exterritoriality is extensive and pe- 
culiar is a fact of which London citizens are 
becoming increasingly aware. The privi- 


lege of exemption from the jurisdiction of 


English courts has been tested by actual 
experience for only thirteen or fourteen 
years, as far as the bulk of our Eastern visit- 
ors are concerned: the Chinese Embassy 
being established in 1878. Before that 
date, the fiction— consecrated in England 
by the statute of Queen Anne — that for- 
eigners attached to an embassy were ex- 
empt from the local jurisdiction, was dying 
a natural death, owing to the fact that few 
European ambassadors felt called upon to 
claim the exemption: wisely preferring, in- 
stead, to keep out- of embarrassing situ- 
ations which might lead to legal dispute. 
But now, with the oblique light shed upon 
it by the Oriental mind, exterritoriality is rap- 
idly becoming a license to seduce, a charter 
to kill if not to murder, and a monopoly to 
commit suicide without the inconveniences 
of a coroner's inquiry in prospect, besides 
furnishing a protection for the more every- 
day pastime of incurring debts and refusing 
The Chinese and Japanese Em- 
bassies have with perturbing 
facility into a veritable Alsatia, wherein the 
law applicable to comrhon Englishmen may 


to pay. 
developed 


be contemned. 

A very flagrant instance of exterritoriality 
in pessimis occurred some months ago. A 
servant of the Japanese minister seduced an 
unhappy English girl, and then refused to 
support her child, or, indeed, to acknow- 
ledge in any way the jurisdiction of English 
courts to adjudicate on his conduct. The 
general public was surprised in a passing 
way about the baseness to which diplomatic 


privilege could be turned. That surprise 





| the coroner twice. 
| barbarian wanted to decide on the causes 
_ of two violent deaths, one, that of a child, 


was not shared by lawyers, who are obliged 
to have a longer memory for cases, and so 
have been led to catch the perspective of 
the Oriental tendency. 

The view of our Eastern visitors appears 
to be that perfect license to do what they 
like, free from legal consequences, would be 
conferred in pure waste, and perhaps would 
become atrophied from want of exercise, if 
it were not made use of. Accordingly, 
the Chinese delegates, who condescended in 
1878 to come to London in the interests of 
the Middle Kingdom, have managed, in the 
brief space which has elapsed, to exclude 
The latter troublesome 


occurring within the precincts of the Chinese 
functionaries’ house, the other, alleged to 
be a case of suicide, occurring outside the 


sacred enclosure. 


Another illustration of the strange uses 
of the privilege possible to the Asiatic, is 
furnished - by the remarkable case of the 
*“ Sultan” of Johore. This Malay chief, on 
whom the British Government had not then 
conferred the title of “Sultan,” came to 
London in 1885, to enter into an agreement 
with the Foreign Office as to his territory 
near the Straits Settlements. The not very 
important negotiation was concluded on 
December 11, 1885; and in reward for 


| placing the supervision over his local affairs 


in the hands of the British Government, the 


| chief was to be supplied with various things, 


including coinage from the Straits Settle- 
ments, and the title of Sultan. Meanwhile, 
during the arrangement of these details, he 
beguiled his hours of leisure by assuming 
an English name, and entering into intimate 
relations with an English woman. When 


| recently sued in an English court, he im- 
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peached the jurisdiction, and claimed exter- 
ritoriality as a foreign ‘‘ sovereign.” The 
Court of Appeal had to allow this prepos- 
terous contention, as an English statute 
makes the certificate of the Foreign Office 
that the potentate isa ‘‘sovereign” conclusive 
in the courts. It is conceivable that Ger- 
man jurists would feel thankful for the crea- 
tion of a similar beneficent agency for the 
interpretation of ‘‘ sovereignty; ” but to the 
ordinary mind a reductio ad absurdum \ike 
that furnished in the Johore case seems rather 
an argument against the present statute, and 
against entrusting to a non-legal official like 
a Secretary of State a matter properly for 
judicial decision. Even in the face of the 
statute, the court would have been within 
its right in holding the privilege of exterri- 
toriality waived by the conduct of the defen- 
dant. This precise point about the exterri- 
toriality of the ‘ Sultan” of Johore has been 
repeatedly before the British Court of the 
Straits Settlement. That court, being much 
nearer to the territory of the potentate, had 
no difficulty whatever in deciding on the 
“sovereignty” contention in a precisely 
contrary way. It seems, in fact, to be a 
hereditary device of Sultans of Johore to in- 
cur liabilities, sometimes on bills of ex- 
change, and then to plead exterritoriality ; 
but in the Straits Settlements the pleasing 
fiction is brushed aside. 

Another case, though in connection with 
a minor matter, deserves notice. The exec- 
utor of the late Turkish ambassador, Mus- 
murus Pasha, sued for the recovery of 
bonds admitted to be the property of the 
Ambassador, and tried to prevent the de- 
fendants from raising a counter-claim for 
£3,900, due as far back as 1873. The 
court, in its decision of the 22d Novem- 
ber, found for the defendants, holding 
that the exterritoriality of the Ambassador 
having prevented his being sued in Eng- 
land, also prevented the Statute of Lim- 
itations from running against the de- 
fendants. The inconvenience arising from 








the fiction in this case was apparent; the 
defendants’ claim could not be decided dur- 
ing twenty years, although the Ambassador 
was in England the whole period. 

The time seems rapidly approaching 
when some international agreement on the 
subject will become inevitable. The drift 
of opinion among leading writers on inter- 
national law is setting steadily in that direc- 
tion, and the tendency will be rendered 
irresistible by the increasing number of in- 
stances of abuse of exterritoriality by the 
Oriental additions to the ranks of diplo- 
macy. 

Writers of the Italian school of interna- 
tional Law have for many years past advo- 
cated the abolition of the privilege of exter- 
ritoriality, root and branch. Jurists, such 
as Esperson and Fiore in Italy, Laurent in 
Belgium, Pintheiro-Ferreira in France, main- 
tain that the privilege is really an antiquated 
survival from a radically different state of 
society. When judges were removable in 
in England and the Continent at the plea- 
sure of the Crown, it was reasonable enough 
that ambassadors should not be subject to 
a legal process which might very probably 
be used to hamper them in the discharge 
of their functions. Again, there is. much 
truth in Esperson’s ascription of the exorbi- 
tant extent of the privilege to “le orgogliose 
pretese dei sovrani per diritto divino.” 
Not merely the despot, but his servant, and 
his servant’s servant, were above the law. 

The original utility of the privilege has, 
in fact, been greatly diminished, if not alto- 
gether superseded, by change in the posi- 
tion of the tribunals, and in the policy of 
executives, as well as in the general condi- 
tions of European society. Some change 
seems required, if not in the way of abolition, 
at least of modification of the extent of the 
privilege. Laurent sums up the question: 
‘‘ Sans doute, l’ambassadeur doit étre libre; 
mais faut-il pour cela qu’il soit hors de la 
loi et audessus de la loi? Pour étre libre, il 


| n’est point nécessaire qu’il puisse contrac- 
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ter des debtes sans les payer, qu’il puisse 
assassiner et adultérer 4 son aise.” 

Even those who uphold the privilege of 
exterritoriality admit that it should be 
formally abolished as regards domestic ser- 
vants. Vercamer points out that the ex- 
tension of the privilege to servants really 
originated in the jurisdiction which the 
ambassador formerly exercised over his 
domestics; when necessarily any aggrieved 
person had a prompt remedy by appeal to 
the ambassador’s jurisdiction. It is on 
record that Sully, the French ambassador in 
London in 1603, tried for murder one of his 
domestics, and on conviction gave him up to 
the local authorities. English courts have, 
however, long assumed jurisdiction over 
domestics of an embassy in criminal cases. 
There is no valid reason why they should 
Apart from that, it 
is unanimously held by all recent authorities 
that it is the ambassador’s duty to sur- 
render the delinquent domestic on requisi- 
tion, and to allow the local courts to do 


not in civil suits also. 


justice. 

It is also to be remembered that the ex- 
tent to which the privilege is pushed at the 
present day, especially by our Asiatic visit- 
ors, is not merely unsustained by any settled 
practice under international law, and de- 
nounced by modern authorities, but has 
some tolerably ancient precedents against 


passport until his master, the Landgrave of 
Hesse-Cassel, had promised to pay his debts. 
The memoire on this subject of the Duc 
d’Aiguillon, minister of Louis XV, given in 
Marten’s ‘‘ Causes Célébres,” is an admirable 
example of the common sense way of regard- 
ing such questions, and may be recom- 
mended to the attention of the Foreign 
Office. 

When, in this age of general international 


| conventions, a conference is held on exter- 


it. In 1772, under the ancien régime, the | 


Baron von Wrech, a German envoy who 
contracted debts in Paris, was refused his 


ritoriality, the least to be hoped is that the 
privilege may be abolished in regard to all 
persons other than purely political officials. 
It should under no circumstances be held 
applicable to domestics. Even _ political 
officials should be held to waive their privi- 
lege if they voluntarily enter into commer- 
cial transactions, and especially if they incur 
legal obligations through seduction, or other 
quasi criminal acts. The right to investi- 
gate into all cases of violent death should 
not be withheld from local authorities. 

The case of Oriental embassies, as has 
been shown, stands by itself. 
ing extent of the modern privilege of exter- 
ritoriality arises from the fact that Euro- 
peans have not abused it. There is no 
such basis of experience in the case of the 
Oriental embassies. 


The exceed- 


Any experience there 
is points unmistakably to the probability of ' 
great inconveniences from according to 
our Asiatic visitors the historic privileges 
of ambassadors 


of the community of 


Europe. M. J. F. 
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LONDON LEGAL LETTER. 


LONDON, July 6, 1895. 


HE line which divides the barrister from the solicitor 
in the English practice is so shadowy in some re- 
spects, although so distinct in others, that it is hardly 

to be wondered at that confusion exists on the subject in 
America. In fact there are a good many professional men 
in England who would be puzzled to know where the 
function of the solicitor stops and the practice of the 
barrister begins. An American who was recently called to 
the bar desired to retain a copy of a letter on private and 
personal business, which, therefore, he had taken pains to 
write in copying ink. He handed it, with a letter-press 
copying book, to the clerk of his chambers. The latter 
understood that a copy was required, but he failed to see 
what the copying book had to do with it. At last when it 
dawned upon him, he said with much disdain: “I am 
sorry, sir, but there is no copying press in the Temple. 
Solicitors take letter-press copies of their letters, but bar- 
risters have their opinions written out in fair hand.” In 
other words, the clerk plainly intimated that Barristers had 
no connection with business, that was an affair of Solicitors 
only. He was, in the main, correct. Solicitors do what 
in America is known as “ chamber work.” ‘They see the 
client, and act for him, in every possible way, performing 
services in this respect which an American lawyer would 
never dream of consenting to do, and charging therefor 
fees of “six-and-eight pence” and “ thirteen-and-four 
pence ” and other small sums which would be too trivial to 
figure on the books of your lawyers, as well as larger and 
more imposing amounts. And now, of recent years, they 
are encroaching upon the preserves of the barrister to an 
extent which is most alarming to the latter. They may 
appear as advocates in the County Courts and before 
referees, masters and judges in chambers. In the County 
Courts they don a gown and wear bans at the neck, and, 
but for the absence of the wig, would pass in appearance 
for Barristers. In almost every respect except in high 
court work, they are taking the places of those who are 
popularly spoken of as belonging to the “ upper branch ” 
of the profession. But the barrister has exclusively the 
right of audience in the higher courts. 

In addition to this he is called upon by the solicitors 
to “settle” the pleadings, that is to say, to draft them; 
and to pass upon all the formalities in a case which is the 
subject-matter of litigation up to the point where issue is 
joined. He is also “ instructed” to give an opinion upon 
evidence and such technical questions of law as may arise. 
This he is supposed to do only upon a “brief” submitted 
to him by a solicitor. But, fortunately for him, and as a 
set-off to the encroachments upon his functions by the so- 
licitor, he is now beginning to see the lay client directly, 





and not solely, as heretofore, through the intervention of | 


the solicitor. When Sir Richard Webster was Attorney- 


General some time ago, and, therefore, the leader of the 
bar and the custodian of its prerogatives, he decided that 
a barrister might advise a layman in all matters which were 
not in litigation or likely to result immediately in litigation. 
It cannot be said in truth that in consequence of this clients 
are tumbling over each other in their mad eagerness to get 
access to the sacred precincts of a barrister’s chambers; but 
it is true that more and more, each year, consultations are 
being held with those who seek legal advice, and opinions 
are being written without the intermediary of solicitors’ 
briefs. 

Just now both branches of the profession are agitated 
over matters which affect them most closely. The Lord 
Chancellor has brought in a bill to create the office of legal 
trustee. At present there is no such office. Trustees act 
independently of all control, and are only answerable, in 
case of breach of trusts, to their cestué gue trust, who must 
apply to the Chancery Courts for relief. Most of the trus- 
tees are solicitors, and all of them serve without compensa- 
tion. 

The idea of fees or commissions is abhorrent to the Eng- 
lish Courts, and they are never allowed. It is sometimes 
the case that when solicitors are appointed the instrument 
creating the trust provides that they shall be allowed to 
charge for such work as they may professionally perform, 
but otherwise even such services receive no compensation. 
Notwithstanding this rule the solicitors make money out of 
trusts and trustees. A trustee is not simply the holder of a 
legal title or the administrator of a fund. He is a family 
friend and confidant, a representative of a deceased father, 
or the grantor of a marriage settlement. He sympathizes 
with the beneficiary of the trust — but he takes no step 
without consulting the solicitor, and the solicitor permits no 
consultation without entering up a charge for it. An ag- 
grieved party stated in one of the newspapers a few days 
ago that the appointment of an additional trustee of his 
estate, although there was no opposition, and the proceed- 
ings were of the friendliest character, had cost a little over 
eighty pounds! In other words, nearly four hundred dollars 
had been expended in “ consultations,” “ conferences,” 
“ visits,” “ instructions,” and the “fair copying” of formal 
documents. It is feared that if an official trustee is ap- 
pointed he will not allow these charges and in consequence 
there will be so much the less business to do. The argu- 
ment in favor of the official trustee is based upon the fact 
that he will be an officer of the Court and that he will be 
obliged to give a bond and will be compelled to report at 
stated intervals to the Court the result of his transactions. 
It is urged that the irresponsibility of trustees under the 
present system encourages malversations and misappropria- 
tions of moneys. The other day five solicitors were struck 
off the rolls for wrongdoing. Lord Halsbury, now again 
the Lord Chancellor, says that no less than seventy-seven 
solicitors were disqualified during his last administration 





392 





The Green Bag. 





as Lord Chancellor, and that in his opinion the number of 
breaches by trustees which never come to light is enormous. 

On the other hand it is claimed that, as there are more 
than fifteen thousand solicitors on the rolls, the proportion 
of those who are dishonest to the entire number is in- 
finitesimally small. Where the matter would have ended 
cannot be safely predicted, but it will be hung off for a 
while, as the recent change in government will suspend 
legislation on the subject for some time to come. The 
matter which has interested the other branch of the pro- 
fession, the bar, concerns its domestic or internal manage- 
ment. A large majority of the barristers, particularly the 
younger members, are desirous of forming an organization 
for the purpose of directing, controlling and governing 
their own affairs; and to this end a General Council of the 
Bar was formed. But it cannot get on without funds, and 
the barristers who before being called are obliged to pay 
large sums to the already wealthy bodies which are known 
as the Inns of Court, naturally object to put their hands in 
their pockets to provide these funds. There are four inns of 


| 





court — The Middle Temple, The Inner Temple, Lincoln’s 
Inn and Gray’s Inn. Conjointly they have a revenue 
approximating $50c,o0o a year. Their affairs are ad- 
ministered by a board of governors or managers or trustees 
called “ benchers.”” They make no report of their income 
or their expenditures. Of course they are men of integrity 
and high character, and no one questions the honesty of 
the administration of the funds they handle. There is 
simply the feeling that they might do more to advance the 
interests and the professional success of the men for whom 
they administer the big trust. They have offered to sub- 
scribe something towards the Bar Council, but the amount 
is small, and the conditions which accompany the offer 
render it almost impossible of acceptance. However there 
is a general desire for peace and compromise, and the 
difficulty may be solved. If so I will have great pleasure 
in telling you later on in what manner a revolution or 
strike of the largest professional trades union the world 
has ever seen, has been accomplished, and what results 


have been attained. 
STUFF GowN. 
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CURRENT TOPICS. 


NOVELS AS LEGAL AUTHORITY. — It is tolerably 
well understood that Mr. Howells is anxious to sup- 
press the vogue of the Waverley Novels in order to 
make an opening for his own. Mr. Howells has 
undertaken a serious task. He will find much 
difficulty in persuading people to accept ‘* The Lady 
of the Aroostook” for «* The Heart of Mid-Lothian,” 
or ‘*Silas Lapham” for ‘*Old Mortality,” or ««A 
Modern Instance ” for «* A Legend of Montrose.” It 
is extremely doubtful that any of Mr. Howells’ tales 
will ever be cited by a grave legal author of the first 
rank to elucidate the history of legal customs. Mr. 
Maine, in «* Early Law and Custom,” twice pays Sir 
Walter Scott that tribute. To illustrate the fact that 
the early English kings made ‘‘ progresses,” by which 
they united the administration of justice with a prudent 
living at the expense 6f their lieges, he’ cites «* Kenil- 
worth,” with its description of Queen Elizabeth at that 
stately seat. (He shows that King John was so little 
discouraged by his enforced granting of the Great 
Charter, that he kept right on ‘* progressing ” with the 
greatest industry.) So also, to illustrate the land- 
holder’s enforcement of tribute from his tenants, he 
cites «¢ The Bride of Lammermoor,” observing : — 


“But perhaps fiction is even more instructive on the 
point than history. Turn to the ‘ Bride of Lammermoor,’ 
and gather from it the opinion which the feudal tenants 
of the Lord of Ravenswood had of the raids of Caleb 
Balderstone on Woloshope — extend this to a whole popula- 
tion and understand that a legion of Caleb Balderstone 
overran France —and one may be able to bring home to 
oneself the view which the French peasantry took of the 
institutions under which they lived.” 


Sir Henry does mention one American in this work 
—the late Professor Hammond, of whose preface to 
Sanders’ edition of Justinian’s Institutes he says that 
it contains ‘¢ much the best defense I have seen of 
the classical distribution of the law” into the law 
of persons, of things, and of actions. Such a com- 
pliment reminds one of what Thackeray said of Gib- 
bon’s praise of Fielding — it is like having your name 
inscribed on the dome of St. Peter's. 








THE CurFEW.—A good deal of harmless criti- 
cism has been aimed from the newspapers at the 
recent statute of Minnesota commanding that young 
persons shall not be allowed in the streets after a 
certain hour in the evening— nine o'clock, we be- 
lieve —unless attended by some adult person. We 
are not informed of the precise wording of the act, 
but this is the substance. It has been decried as 
tyrannical and puritanical, and likened to the blue 
laws of Connecticut. It seems to this Chair a very 
sensible piece of police regulation. The license that 
children have to walk the streets at night is a danger- 
ous and unnecessary one. They are much safer at 
home. They ought to be able to get all the out-door 
exercise and recreation they need in the daytime and 
early evening. The darkness and the moonlight are 
not essential to their proper education, nor to their 
happiness. If they need to be out late, let them 
have sponsor or guardian to take care of and answer 
for them. If the cigarette laws are defensible, much 
more is this. Indeed it is a much less offensive 
interference with personal liberty. So let curfew 
ring, in spite of the railing of the smart-Aleck news- 
paper writers. 


FRIENDS. — It seems that one of William Penn's 
descendants has been at law with the city of Easton, 
Penn. The great Quaker deeded to that community 
a site for a court-house. Why a peaceable and law- 
shunning Quaker should have done this, we cannot 
imagine, any more than we could imagine why he 
should have deeded them a site for an armory; but 
he did. Many years ago the court-house was torn 
down, and the site was converted into a public park, 
and it is reported that the court has held that this 
worked a reverter of the land. Probably William 
would not have insisted on his rights in the premises, 
but the modern Friend has always united thrift with 
piety. He has always kept himself informed «+ how 
calicoes go at the India House.” (See Charles 
Lamb’s ‘‘Imperfect Sympathies.”) Just now the 
Quaker-delphians have hoisted a huge and hideous 
effigy of Penn up to the top of the lofty tower of their 
grand City Hall. It would have been much more 
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appropriate to place it on the steps, like the statue of 
Washington in Wall Street. But it seems a fulfilling 
of the scripture, «*he that abaseth himself shall be 
exalted,” and doubtless the spirit of the good Friend 
is regarding his exaltation with a contented and 
cherubic smile. It is quite remarkable how much 
allowance the law has made for Quakers, and might 
repay a special investigation. They seem to form an 
exception to Darwin’s law of the struggle for existence 
and the survival of the fittest. The law lets them 
affirm because they stand on the scriptural injunc- 
tion, ‘‘swear not at all,” and it lets them marry 
themselves after their own sweet will even in States 
that do not otherwise recognize common-law mar- 
riages. We have sometimes wondered what the law 
would say if they had asserted a conscientious belief 
in bigamy or robbery, or anything else forbidden. 
No doubt most of our women-readers occasionally 
sigh for the prevalence of the she-Quaker gown, 
kerchief and close bonnet, which style is so becoming 
to everybody and entails so little trouble and heart- 
burning. 


DANCING. — It is but a step from poesy to dancing. 
It seems to this chair that the Supreme Court of 
Missouri does not put a correct estimate on dancing, 
when it holds that it is libellous to accuse an institu- 
tion of learning, in print, of teaching the art of danc- 
ing. This is what that learned Court has done in the 
case of St. James Military Academy v. Gaiser, 28 
S. W. Rep. 851. It seems that a number of clergy- 
men of Macon, Missouri, assembled themselves to- 
gether and resolved that the academy in question, 
because it ‘‘ fostered the practice of dancing, which 
is antagonistic to the teaching of our churches and 
homes,” and ‘ hurtful to the moral and spiritual well- 
being of all engaging in it,” and because the academy 
obstinately refused to discontinue it, although there- 
unto requested by said clergymen, was ‘‘ harmful to 
the moral and religious interests of our community,” 
and that they recommended ‘‘ the members of our 
churches and all friends of religion and good morals 
that they absent themselves from and discourage and 
discountenance in every way all receptions and other 
gatherings at the academy as long as dancing is al- 
lowed in the building.” The Court holds that this 
publication constituted a cause of action for libel, but 
leave it toa jury to say whether it was justified on 
the ground that dancing was immoral. It seems to 
us that the charge is not libellous, because it does not 
accuse the academy of promoting anything immoral. 
Would it be libellous, for example, for the proprietors 
of the academy to publish that the churches pre- 
sided over by these clergymen should be avoided, so 


long as the clergy thereof combed their hair behind 





their ears and sang through their noses? Or suppose 
the clergy had denounced the academicians for teach- 
ing the lascivious angles of geometry, or unfolding 
the unholy mysteries of algebra, or encouraging the 
contemplation of the deleterious principles of geology, 
would that have been libellous? Is not the one 
charge as ridiculous and manifestly baseless as the 
other? To justify the court’s decision it must be 
conceded that to accuse an academy of teaching, or 
permitting dancing has the natural tendency to bring 
it into odium, unpopularity, or contempt. This can 
hardly be true. The world has moved considerably 
since ‘‘ The Waltz” was so vehemently denounced 
by the pious and saintly Lord Byron. It is now re- 
called that David danced before the Lord, that 
Hatton danced himself into the Lord Chancellorship 
before Queen Elizabeth, and that dancing is taught 
at the government's expense, or at all events publicly 
favored, at West Point. 


BROKEN-DOWN ANIMALS. — Those of our profes- 
sion who own broken-down horses or dogs will be 
glad to learn that in that finely endowed institution, 
the University of Pennsylvania, provision has been 
humanely made for such unfortunates. This we learn 
from an address at the late commencement of that 
university, by Horace Howard Furness, the admirable 
Shakespearian scholar, who conveys the information 
in the following words : — 


“We see a Veterinary Building, with its long row 
of pathetic hospital stalls —I say ‘pathetic,’ because in 
them stand the patient, disabled bread-winners of many 
and many a poor household, to which, by the best skill of 
this beneficent institution, they are restored, when possible, 
sound and ready for renewed gain-giving toil; behind this 
long low building we see the pretty, cottage-like Hospital 
with its piazzas and verandahs, where, for that most faith- 
ful friend of man, the dog, every canine comfort is provided 
in his ailments, and where physic is gently administered, 
and not brutally ¢hrown to himas Macbeth prescribes. (But 
what else could we expect from that wicked tyrant? Ah, 
what profound lessons Shakespeare teaches! In that 
tragedy he shows us that when once a man has entered on 
the downward path by murdering his king, he goes from 
bad to worse until at last he will not scruple to recommend 
that physic be ¢krown to dogs! We always administer it at 
the veterinary gently, with a spoon— and plenty of it.)” 


In our mind’s eye we see our learned friend por- 
trayed, like that other Shakespearian scholar, George 
Steevens, with his dog sitting on its haunches with a 
big collar around its neck, and we hear him exclaim 
with Richard, «‘ A horse, a horse! my kingdom for 
a horse!” All the hack-horses in Philadelphia will 
probably volunteer to walk behind him to his last 
resting-place. 
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SCHOOL TEACHERS USING Topacco.—An out- | 


cry was raised by some of the newspapers in the 
State of New York, against a proposed bill to pro- 
hibit the employment of public school teachers who 
use tobacco. This might seem at first thought to be 
a singular and unwarrantable intermeddling with the 
personal habits of teachers, but there is a peculiar 
ground on which it can be justified in that State. 
There is a law on the statute-book that when phy- 
siology is taught in the public schools, the effect of 
narcotics and intoxicants on the human body shall be 
explained, in the text-books employed and by oral 
inculcation. In view of that law the present measure 
would seem not out of keeping. It would be rather 
absurd for a pedagogue, while telling the children to 
beware of tobacco, to take a chew or squirt his 
tobacco-laden saliva into a neighboring cuspidor, or 
light up his pipe or cigar at recess or on leaving the 
school-house at the close of the day. Example ina 
teacher's person is fully as strong as inculcation, 
and when it is inconsistent with it, the latter must 
suffer. 





NOTES OF CASES. 


CARRIER— ARREST OF PASSENGER BY SERVANT. 
—lIn Central R. Co. v. Brewer (Maryland Court of 
Appeals), 27 L. R. A. 63, it was held that the su- 
perintendent of a street-railway company has no im- 
plied authority to cause the arrest of a passenger for 
placing in the fare-box a counterfeit coin in payment 
of fare, so as to make the company liable for false 
imprisonment in case of such arrest without proof of 
precedent authority or subsequent ratification of 
his act. This was grounded on Carter v. Howe 
Machine Co. 51 Md. 290; 34 Am. Rep. 311. The 
Court cited: Roe v. Birkenhead etc. R. Co. 7 Exch. 
36; Eastern Co. R. Co. v. Broom, 6 Exch. 314; 
Mali v. Lord, 39 N. Y. 381; 100 Am. Dec. 448 v. 
Mobile & G. R.Co. 15 Fed. Rep. 199; Bank of New 
South Wales v. Owston, 48 L. J. P. C. 25; Danby 
v. Beardsley, 43 L. T. N. S. 603 ; Edwards wv. Lon- 
don & N. W. R. Co. L. R. 5 C. P. 445; Allen wv. 
London & S. W. R. Co. L. R. 6 Q. B. 65; Brokaw 
uv. New Jersey R. & Transp. Co. 32 N. J. L. 328. 
go. Am. Dec. 659; Vanderbilt v. Richmond Turnp. 
Co. 2.N. Y. 479; 51 Am. Dec. 315. To these may 
be added : Mulligan v. N. Y. etc. R. Co. 129 N. Y. 
506; 25 Am. St. Rep. 539; 13 L. R. A. 791, (two 
judges dissenting) ; Charleston v. London etc. Co. 


Q. B. Div. Somewhat to the contrary, Palmieri v. , 


Manhattan R. Co. 133 N. Y. 261; 28 Am. St. Rep. 
362; 16 L. R. A. 136; Staples v. Schmid, 18 R. I. 
; 19 L. R.A. 824; Gillingham v. Ohio R.R. 
Co. 35 W. Va. §88; 29 Am. St. Rep. 827 314 L. R. 
A. 798; not on account of difference in principle, 








but in circumstances showing authority or ratifica- 
tion. In Gabrielson v. Waydell, 135 N. Y.1, 31 
Am. St. Rep. 793, 17 L. R. A. 228, it was held 
(three judges dissenting) that an assault by a cap- 
tain on a seaman, for refusing to work on account 
of illness, does not render the owner of the vessel 
liable. 


ROBBING IN GooD FAITH. — There is one prin- 
ciple of criminal law that has always seemed to us 
rather dangerous, and that is that where one has 
money or other ehattels which another in good faith 
believes to be his, the latter may take them away 
secretly or openly and forcibly, without being deemed 
guilty of robbery or larceny. Thus taking under a 
claim of right, however unfounded, it is said is not 
larceny if the claim is made in good faith, and just 
now, in Utah (People v. Hughes, Utah, 39 Pac. 
Rep. 492), it was held that where a man, under a 
bona fide belief that money is his own, obtains it by 
threats, there is a trespass, but no robbery ; and that 
it is competent for a defendant to testify that at the 
time of an alleged robbery he thought the money 
taken was his own, and that he had the right to take 
it. This was where the accused, a gambler, while 
intoxicated, had lost a large sum of money, unfairly, 
as he thought, and proceeded to reimburse himself, 
with the aid of a revolver, from the table and person 
of the saloon-keeper. The Court said : — 


“The rule governing this class of cases seems to be well 
settled and thoroughly defined. Ina note in 70 Am. Dec. 
188 (State v. McCune), where a number of authorities are 
collected, this proposition is laid down; ‘When the 
prisoner takes the property under a dona fide impression 
that the property belongs to him, he commits no robbery, 
for there is no animus furandi (Long v. State, 12 Ga, 
293; Brown vz. State, 28 Ark. 126, where the taking was 
in the presence of others, as was the case at bar.) Again, 
it is held that when a creditor compels the payment of his 
debt by the use of violence, he is not guilty of robbery, for 
there is no animus furandi (State v. Hollyway, 41 Iowa, 
200). In the Iowa case, Miller, C. J., says: ‘In robbery, 
as in larceny, it is essential that the taking of the goods be 
animo furandi, Unless the taking be with a felonious 
intent, it is not robbery. If a man, under a dona fide 
belief that the property is his own, obtain it by menaces, 
there is a trespass, but no robbery. Though the defendant 
take the goods with violence, or by putting in fear, yet, if 
he do so under a dona fide claim, it is no robbery, for the 
reason that the felonious intent is wanting.’ ‘In all cases 
of this kind, the question whether the act is done with a 
felonious intent is one of fact for the jury.’ ” 


This seems like making a man a judge in his own 
case. What especially puzzles us is the idea that 
such a taking, although not robbery or larceny, is 
still a trespass. If defensible at all, it is only on the 
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ground that a man has a right to take his own when 
he finds it. If a man has stolen my horse, or has 
my stolen horse and will not give it up, I certainly 
may take it, if I can without force, without commit- 
ting a trespass. Suppose a thief has stolen a pair of 
diamond earrings, and the owner discovers them (or 
thinks he does) in the ears of a lady who has bought 
them in good faith, who is walking on the street, and 
he snatches them from her ears, or with a pistol com- 
pels her to surrender them. If this is not robbery, 
why is it any offense whatever? But however much 
this doctrine of taking one’s own by force appeals to 
the uncultivated sense of right, it is rather dangerous. 
A man may very easily kill his debtor in the process 
of collecting his debt in good faith. In the principal 
case of the gambler, the facts appeal very strongly to 
a court, because the prisoner probably had no ade- 
quate civil remedy ; but the evident answer is that 
he did not deserve any. He was breaking the law 
in gambling (at least we suppose so), and could not 
reasonably invoke its protection. Suppose he had 
killed the monte man in the struggle; would he not 
have been guilty at least of manslaughter? 


MISTAKE OF LAw. — In a recent article, under 
this heading, in the «* New Jersey Law Journal,” it 


‘seems to be assumed that no relief can be obtained 


from a mistake of law, disconnected from fraud, cit- 
ing the case of Wintermute v. Snyder, 3 N. J. Eq. 
489, and observing: ‘* In New York, neither on the 
law nor equity side of the court can relief be obtained 
from a mistake of law. Vanderbeck v. Rochester, 
122 N. Y. 285, is a good case on the subject.”’ That 
case hardly warrants that conclusion. It simply de- 
cided that a voluntary payment of an assessment, 
made under a mistake of law, and not induced by 
any fraud or improper conduct on the part of the 
payee, cannot be recalled. The law on the subject 
is thus laid down in Browne on Parol Evidence, 
section 44: — 

“Equity will generally relieve either party against a 
mutual mistake of law affecting the written expression of 
their agreement, but not against a unilateral mistake of 
law unless the mistake was brought about by or known to 
the other party; and not against a mutual or a unilateral 
mistake respecting the general law on the subject of their 
agreement.”’ 


In Adsit v. Adsit, 2 Johns. Ch. 448, Kent thought 
that a widow’s acceptance of a legacy in lieu of dower, 
under the mistaken impression that by the terms of the 
will an acceptance waived her dower, would not estop 
her from claiming dower. So in Evan’s Appeal, 51 
Conn. 435. Mr. Pomeroy treats the topic learnedly 
in 2 Eq. Jur. §§ 845, 846, 849. The New York 


doctrine is admirably explained by Earl, Com’s, in | 
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Pitcher v. Hennessey, 48 N. Y. 415, which we think 
supports Mr. Browne’s rule, and it also finds clear 


support in Dinwiddie v. Self, 145 Illinois, 290 ; Lee v. 


Percival, 85 Iowa, 639 ; Benson v. Markoe, 37 Minn. 
30; 5 Am. St. Rep. 816; Parker wv. Parker, 88 Ala. 
362; 16 Am. St. Rep. 62; Griffith v. Townley, 69 
Mo. 13; 33 Am. Rep. 476; March v. McNair, 48 
Hun. 117; Park Bros. & Co., Limited, v. Blodgett 
& Clapp Co., 64 Conn. 28; Goode and Riley, 153 
Mass. 585. The writer in the «* New Jersey Law 
Journal” admits that the law is different in England 
and in some of the States in the case of mutual mis- 
take of law. The subject is rather difficult, and not 
free from obscurity, and affords a field for development 
of the law and the adoption of a more reasonable and 
practical rule than the idea that every citizen is pre- 
sumed to know the law, when not only does no lay 
citizen know it, but no lawyer and no judge knows it. 


SuNDAY — HUNTING on. —In Gross v. Miller, 
Iowa Supreme Court, 26 L. R. A 605, it was held 
that the mere fact that both parties were violating the 
Sunday law, by hunting on that day, will not prevent 
one of them from recovering from the other for in- 
juries caused by the negligent discharge of a revolver 
by the other. The opinion gives a very convenient 
summary of the law on this somewhat vexed question. 
The decision is unquestionably in harmony with the 
great preponderance of authority. The Court refer 
to the distinction raised in the Massachusetts cases 
between an action by one joint violator against an- 
other and an action by one violator against a person 
who is not violating the Sunday law, allowing a recov- 
ery in the latter and denying it in the former case, and 
characterize it as ‘a doctrine abhorrent to our en- 
lightened civilization, and fit only to be administered 
in the dark ages.” In respect to the theory of con- 
tributing cause, the Court say: ‘* We cannot see, 
upon principle, why the mere act of violating such a 
law should in any case be held a contributing cause 
to the injury, if one follows. If the boys had not gone 
to the woods, the accident would not have happened ; 
and the same is true if they had not been in exist- 
ence.” . . . ‘*It could not have been reasonably 
anticipated that going out hunting on Sunday would 
result in plaintiff’s being shot. It was at most a pos- 
sible, and not a probable, result of the violation of 
the law.” And the Court cite with approval Judge 
Cooley’s dictum, from his work on Torts: <‘* The 
principle is, that to deprive a party of redress because 
of his own illegal conduct, the illegality must have 
contributed to the injury.”” Mr. Pollock says of the 
Massachusetts cases on this question: ‘+ They are 
not generally considered good law.” (Torts, ch. 
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THE GREEN BAG. 
“INCOME TAX”’ BUSINESS. 
Editor “ Green Bag.” 

Sir :— Your “ Disgusted Layman” is immense- 
ly mired by the wisdom lawyers are shooting off 
about one side or the other of the latest decision 
of the U. S. Supreme Court on the income tax. 
Of course as long as it is only polemics between 
lawyer and lawyer, the layman needn’t care, but 
as he’s the subject of the matter, and is the final 
gainer or loser, according to what zs the constitu- 
tion and what isn’t, he thinks that the lawyers 
ought to talk so that he can understand. Now 
whether there is a difference as to “ directness ”’ 
between a tax on land and on income derived 
from land, is mighty hazy to a layman, and a 
“Disgusted Layman”’ suspects that there’s some 
“Common Law’”’ at the bottom of that, otherwise 
it wouldn’t be so deep and incomprehensible. But 
the funny thing to a layman is that not a lawyer 
considers the matter in the light of the original 
deal on the matter. Wasn’t it the fact that some 
States — the wealthy ones — wouldn’t go into the 
Union unless there was a bargain that the poorer 
States shouldn’t be able to tax them (the wealthy 
ones) out of sight? And wasn’t that provision for- 
bidding direct taxes, unless “ accordin’ to popila- 
tion,’ the bargain that made the Union possible? 
Then how in sense do taxes on whiskey and to- 
bacco pass through? Aren’t they “direct?”’ There 
is nothing about “in accordance to population” 
in those taxes. Of course times have changed, 
and if the Union was to fly to pieces now it is not 
likely that this “ direct” bargain would be insisted 
on, but that don’t seem to change the fact that 
there was a bargain, and, as a layman looks at it, 
“a bargain’s a bargain’’ in constitution-making as 





well as in a horse deal. So after all, isn’t the fact 
of the bargain of more force than fiddling round 
on fine distinctions? and, if the bargain is now a 
bad one, won’t it be better to change it than 
finesse about delicate discriminations ? 


Your DiscusTeD LAYMAN. 





FACETIZ. 


“Now, Mr. Breeves,” asked the chairman of 
the investigating committee, “is it not true that 
you took the case of Jones v. Brown on a condi- 
tional fee —that you agreed to accept a part of 
the amount recovered as your fee?” 

“It is not true, sir,” replied the lawyer, “I 
stipulated that I should have all of it and $500 
besides.” 

“Gentlemen,” said the chairman, “I fail to 
see where Mr. Brown has been guilty of unpro- 
fessional conduct at all.’’ 


TueE following anecdote is vouched for by the 
stenographer, and will be appreciated more es- 
pecially by lawyers, says the Rochester “ Post-Ex- 
press” : — 

At a term of the Circuit Court, held not long 
since in one of the up-river counties, a horse case 
was on trial, and a well-known horseman was 
called as a witness. 

Counsel: “ Well, sir, you saw this horse ?”’ 

Witness: “ Yes, sir, I’? — 

“What did you do?” 

“‘T jest opened his mouth to find out his age, 
an I sez to him, sez I, ‘ Old feller, I guess you’re 
purty good yet.’” 

Opposing Counsel: “Stop! Your Honor, I 
object to any conversation carried on between 
this witness and the horse when the plaintiff was 
not present.” 

The objection was sustained. 
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A lawyer was cross-questioning a negro wit- 
ness in one of the justice courts at Macon, Ga., 
the other day, and was getting along fairly well 
until he asked the witness what his occupation 
was. “I’se a carpenter, sah.”” ‘ What kind of 
acarpenter?” ‘They calls me a jack-leg car- 
penter, sah.” ‘ What is a jack-leg carpenter?” 
“He is a carpenter who is not a first-class 
carpenter, sah.” “Well explain fully what you 
understand a jack-leg carpenter to be,” insisted 
the lawyer. ‘ Boss, I declare I dunno how ter 
splain any ’mo ’cept to say hit am jes’ the same 
difference twixt you an’ er fust-class lawyer.” 


Cot. DELLETT of Claiborne represented the 
Mobile district in Congress as a whig in the mid- 
dle of this century and was a well-known lawyer 
in Southern Alabama. While trying a case before 
Judge Lipscomb one time, the Colonel locked 
horns with the Judge. The rulings left little 
standing in court for the plaintiff, Dellett became 
angry and fiercely exclaimed that he had his 
remedy. ‘Well, what is your remedy,” inquired 
Lipscomb. Rather meekly the Colonel said, 
“T will take a non-suit.”” The bar took in the 
situation, and “ Dellett’s remedy’ became a 
proverb. 


B— isayoungattorney. He likes to think that 
he belongs to a learned profession. He was 
telling another lawyer the other day of an honest, 
old German who had come to his office for ad- 
vice in regard to trouble with a landlord. 

“Said I to him — Did you enter into a synal- 
lagmatic with this man?” 

“‘ Well, what did he say to that?” 

* Will you believe it,—the d—d fool told me 
that he didn’t know whether he had or not.” 


AN old Irishman, a resident of Bangor, Me., 
was an important witness in a case, and both he 
and the lawyers who were trying to examine him 
were having a hard time of it. The witness was 
very slack and frowzy in his personal appearance, 
and this heightened the effect of his blarney im- 
mensely. He perspired freely under the ordeal 
of examination, and was evidently wishing it well 
over, when the door at the rear of the court- 
room opened, and in came a little, sharp-eyed, 
old Irishwoman. The witness saw her, and a 





look of intense relief spread over his features as 
he blurted out: “There! There is me old 
woman come in. Ax her some of your dum fool- 
ish questions. She kin take care o’ ye.” 





LEGAL ANTIQUITIES. 

Ir was said by Alexander ab Alexandro, a fa- 
mous Neapolitan lawyer about 1500, that, when 
he saw it was impossible for advocates to support 
their clients against the power and favor of the 
great, it was to no purpose to take so much pains 
in studying the law, for the issue of suits de- 
pended, not on the justice of the cause, but on 
the favor and affection of a lazy and corrupt 
judge, whom the laws suppose to be a good and 
upright man. 





NOTES. 


BritisH Fatr—PLay. — The late rowing fiasco of 
the Cornell boys on the Thames hardens us in 
our favorite vacation theory of the inutility of ex- 
ercise and the safety of indolence. Those lads 
have probably shortened their lives by over-ex- 
ercise. It also affords an opportunity for a few 
remarks on the British legend of “ fair play.” 
The Buffalo “ News”’ very justly says : — 

“The Englishmen won the contest with the oars, but 
the second and vastly more important contest — that of su- 


premacy in gentlemanliness and national honor — went to 
Cornell by much more than eight lengths.” 


The great trouble with the English is that they 
are insubordinate against the rulings of their own 
arbitrators. Their umpire said to our boys, 
“‘ go,” and they went, and he did not order them 
back. In larger affairs they show the same spirit 
— they railed against the 4/adama award. Now 
will any Englishman pretend that if Cornell had 
refused to go, the English crew would have come 
back? They cannot make any American believe 
it. Such politeness they reserve for their own 
people. This peculiar notion of “fair play” 
was illustrated in the Heenan-Sayers fight, in 
which the spectators broke up the ring when they 
found their man was whipped. Even Thackeray 
claims the result as a British victory, in “ Round- 
about Papers.’ Sullivan encountered the same 
spirit in his fight with Mitchell. Corbett proba- 
bly had very good reason for declining to fight 
in England. Henry Ward Beecher met the same 


spirit when he tried to address the mob at Liver- 
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pool. Carlyle showed it when he sneered at our 
war for the “ niggers.” The English nation has 
always evinced the same spirit in affairs of state. 
So Nelson was applauded to the echo for bom- 
barding Copenhagen and burning the Danish 
fleet because Denmark would not surrender her 
ships to England as a hostage for neutrality in 
the Napoleonic war. So she crowded her com- 
merce on China. So she pushed the French out 
of America and India and off the islands of the 
sea. So she burned our capitol, and impressed 
our seamen. So she made war upon the Boers. 
So she keeps Ireland under the foot of her land- 
lords. So she would have interfered to our national 
destruction in the Civil War if she could have 
seen her way clear. The same encroaching and 
bullying spirit has always marked her counsellors 
and her people all through her history. She has 
built herself up by crushing out small and weak 
nations. She could never be magnanimous to 
her conquered enemies — she allowed Joan to be 
burnt, Ney to be shot, Napoleon to be banished. 
The St. James Gazette says that if Cornell had 
won the challenge cup there would probably have 
been serious unpleasantness. We can easily be- 
lieve it. The cup never will be allowed to leave 
the island. England’s motto is“ get all we can 
and keep all we get.”’ She sneers at Brother 
Jonathan for his love of the “almighty dollar,” 
but John Bull loves a guinea more than five 
times as much. We have reserved our crowning 
proof of the legendary character of England’s 
“fair play’? —the one most interesting to law- 
yers—until the last. In England a man may 
have a divorce for his wife’s adultery, but a woman 
cannot have a divorce for her husband’s adultery 
unless it is accompanied by personal cruelty to 
her. 


JupcE Erskine. — The tribute of the Georgia 
bar to the memory of Judge Erskine could have 
been written by no other pen than that of Chief 
Justice Bleckley. It contains an accurate, honest 
and felicitous estimate of his powers and achieve- 
ments, and is imbued with a tender and appre- 
ciative spirit that is peculiar to its author. Several 
things in it are new to us and striking. It is 
remarkable that the favorite historical hero of 
this Irishman should have been Oliver Cromwell. 
We here learn that the Judge was an expert in 





and a lover of the old science of special pleading. 
Also that like Lord Chancellor Eldon he “ stole 
his wife.” “Falstaff was a perpetual delight to 
him,” says the memorialist ; he might have added 
that he once wrote an essay to prove that the 
“fat knight” was no coward. Part of this was 
published in the Albany Law Journal years ago. 
Only one expression in the memorial grates on 
us— “wholesome vanity.” Wholesome pride 
would better express the character of his self-re- 
spect, it seems to us, and convey a better idea 
of the beautiful old man’s nature. 





LITERARY NOTES. 


THE July number of the NorTH AMERICAN RE- 
VIEW opens with a discussion of ‘* Fenimore Cooper’s 
Literary Offences,” in which Mark Twain satirically 
protests against Cooper’s poverty of invention and- 
dullness of word-sense. The Hon. Frederic C. Pen- 
field, U. S. Diplomatic Agent and Consul-General to 
Egypt, contributes a highly interesting paper on ‘‘Con- 
temporary Egypt,” showing the land of the Nile as it 
exists to-day, while in ‘‘ Thirty-Years in the Grain 
Trade,” Egerton R. Williams reviews the history of 
the grain trade in the United States for the last 
three decades. ‘* How Free Silver would Affect Us,” 
is ably explained by the Hon. Edward O. Leech, late 
director of the mint, who, writing from the gold stand- 
ard point of view, considers free silver coinage would 
be a national disgrace as well as a national mis- 
fortune. 


Two articles by Herbert Spencer are to be pub- 
lished in the July POPULAR SCIENCE MONTHLY. One 
is devoted to the ‘* Dancer and Musician,” in his se- 
ries of «* Professional Institutions ; the other is an oc- 
casional article under the title «« Mr. Balfour’s Dialec- 
tics,” in which he discusses some of the claims con- 
cerning things supernatural made in Balfour’s 
Foundations of Belief. An article of especial interest 
to the legal profession, is «* A Medical Study of the 
Jury System” by Dr. T. D. Crothers. 


In the July ARENA one of the features to attract 
attention is the symposium on ‘‘ The Age of Con- 
sent,” to which several well-known representatives of 
different states contribute. Among those who oppose 
any change in the present laws, regarding them as 
adequate and based upon physiological as well as 
sociological requirements are the Hon. C. H. Robin- 
son of Iowa and the Hon. A. C. Tompkins of Ken- 
tucky. 
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THE editor of the REVIEW OF REVIEWS, in his 
record of «* The Progress of the World” for the July 
number, comments on many matters of national and 
international moment —the recent cabinet changes 
following Secretary Gresham’s death, the peculiar 
prominence of Mr. Carlisle in the leadership of his 
party, the present status of the silver question in 
politics, the duty of the United States toward Spain 
and Cuba, the progress of American universities, 
Russia’s relations with China and Japan, the pros- 
pects of Pacific cable construction, the opening of the 
Kiel Canal, the progress of amateur sports in Eng- 
land and elsewhere, the recent Italian elections, the 
fall of Count Kalnoky, anti-Semitism in Vienna, 
British politics, the future of Chitral, the Armenian 
question and various other timely topics. This de- 
partment of the REVIEw is illustrated by a score or 
more of portraits of the men and women of the day, 
together with maps and views. 


———__ eer _—— 


BOOK NOTICES. 


A TREATISE ON THE LAW OF REAL PROPERTY. 
By Darius H. Pincrey, LL.D. H. B. Parsons, 
Albany, N. Y. Two Volumes. Law Sheep. 
$12.00, net. 


The fundamental principles of the law of real 
property are very fully expounded by Mr. Pingrey 
in this work, and the treatise compares favorably with 
the accepted standard works upon the subject. The 
author has endeavored to prepare a book equally ser- 
viceable to the practitioner and to the law-student, 
and in this respect he has been eminently successful. 
Over seventeen thousand cases are cited including 
the very latest decisions. The work deserves a 
careful examination, and will prove a valuable addition 
to any working library. 





THE SraTUTE RatLroaD La\ss OF NEw York. 
By Georce A. BenuAM of the Troy Bar. W. 
C. Little & Co., Albany, N. Y., 1895. One 
Volume. Law Sheep. $4.50. 

This is a very convenient manual containing the 
general railroad laws of New York, and will be es- 
pecially useful to New York practitioners. The 
general laws regarding taxation and receivers are also 
included as well as the Inter-State Commerce Act. 


AMERICAN RAILROAD AND CORPORATION REPORTS. 
Vol. X. Edited and annotated by Joun Lewis. 
E. B. Myers & Co. Chicago, 1895. Law 
Sheep. $5.00 net. 


This series of reports is almost indispensible to 
Corporation Lawyers. The selection of cases covers 
the most important decisions pertaining to railroads 
and corporations, and each case is accompanied by 
very full and valuable annotations. Two volumes 
are published each year. 
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HANDBOOK OF CRIMINAL PROCEDURE. By Wms. 
L. CLarK, Jk. West Publishing Co., St. Paul, 
Minn. $3.75. 


A CompLEeTE INDEXED DIGEST OF THE UNITED 
STATES SUPREME Court Reports, VOLUME III. 
The Lawyers’ Co-operative Publishing Co., 
Rochester, N. Y., 1895. Law Sheep. $6.00. 


History OF THE LAW OF REAL PROPERTY IN NEW 
York. By Rogsert LupLow Fosrer. Baker, 
Voorhis & Co., 1895. $3.00, nev. 


THE BreHon Laws. By LAURENCE GRINNELL. 
Charles Scribner’s Sons. Cloth. $2.40. 
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